Civil Procedure

Personal Jurisdiction

I.  Specific Jurisdiction

“All assertions of state court jurisdiction must be evaluated according to the standards set forth in International Shoe and its progeny.”


In what states can a party or corporation be sued?

The answer depends on whether or not the party has contacts in that state, whether the parties due process rights would be violated if the suit went forward, and whether the contact the party does have is related to the claim.

“The relationship between the defendant and the forum must be such that it is “reasonable… to require the corporation [party] to defend the particular suit which is brought there.”

Specific Jurisdiction, then, is jurisdiction over a party when the contact to the forum state relates to the claim.  That relatedness can be placed on a scale and when compared with the level of activity within a forum state the following graph results.

A. MINIMUM CONTACT ANALYSIS

The first step is to determine whether the minimum contacts threshold is met.

In Burger King the court held that minimum contacts is a threshold test which must be satisfied before performing a fair play and substantial justice analyses.  

Minimum Contact Analysis is: Purposeful availment and/or stream of commerce

Did the party purposefully avail themselves to the forum-state?

Purposeful availment was developed by J. Warren in Hanson v Deckla and can constitute a forward action made to put oneself in the jurisdiction of a state.  That normally involves invoking the benefits and protection of the forum state’s laws.

The purposeful availment test can be met by signing an expressed contract for a business partnership.  However contracting a lone is not enough (Burger King)
Has the party placed a product in the stream of commerce?

The stream of commerce test was developed in Worldwide Volkswagen when Justice White wrote about whether the party “seeks to serve” business in the forum state, and that mere “foreseeability” that the product would travel to another state is not the test and has never been enough for jurisdiction.  However Justice White added:

 “The forum state does not exceed its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers in the forum State.”

Does the corporation deliver its products in the forum state?  Not, did the corporation’s product arrive there because of the plaintiff bringing it into the forum state.


What is stream of commerce plus?

Unsatisfied with the stream of commerce test as stated above, Justice O’Connor and her conservative meanies developed the stream-of-commerce plus test which seeks to deny jurisdiction where it would have been found before.

The Stream of Commerce plus test has 4 votes.  The normal test also has 4 votes.

The stream of commerce plus test has four considerations, which would illustrate when a heightened test is appropriate:

1. Product design for the forum

2. Advertising in the forum

3. Marketing through sales agents who have agreed to serve as agents in the forum state

4. Establishing channels for providing regular advice to customers in the forum state.

II.  FAIR PLAY AND SUBSTANTIAL JUSTICE

If the minimum contact threshold is met, this is step number two.

“Due process requires only that in order to subject a defendant to a judgment in personam, if he not be present in the territory of the forum, he have a certain minimum contacts with it such that the maintenance of the suit not offend traditional notions of fair play and substantial justice.”

Fair play and sub. justice analysis is: a balancing of burdens and interests.

According to World Wide Volkswagen a court must consider:

1. the burden on the defendant

2. the interests of the forum state

3. the plaintiffs interest in obtaining relief

4. the interstate judicial system’s interest in obtaining the most efficient resolution of controversies; and

5. the shared interests of the several states in furthering substantive social policies

II. General Jurisdiction

Under what circumstances will defendant be subject to jurisdiction for all claims – even those without any connection to the forum State?

General jurisdiction can be determined by a two part test.  

Is the party’s contact with the forum state continuous and systematic?


What is not continuous and systematic:

1. The appointment of an agent for a certificate does not mean that every thing a company can do will bring it under the scope of jurisdiction – Washington Equiptment
2. Mere purchases, even if occurring at regular intervals, are not enough to warrant a State’s assertion of jurisdiction – Helicopteros
The continuous and systematic test was cited in Helicopteros and arises from Perkins v Benguet (1952).  

Does the assertion of jurisdiction comport with traditional notions of fair play and substantial justice?


Fair play and sub. justice analysis is: a balancing of burdens and interests.

According to World Wide Volkswagen a court must consider:

a. the burden on the defendant

b. the interests of the forum state

c. the plaintiffs interest in obtaining relief

d. the interstate judicial system’s interest in obtaining the most efficient resolution of controversies; and

e. the shared interests of the several states in furthering substantive social policies

Some say that on the exam you should analyze both of these questions but do the analysis separately.  


What about personal service in the forum state? 
Burnham v. Sp. Ct.

There exists a split on the court as to whether personal service of a person in the forum state is in and of itself enough to grant jurisdiction.

Scalia says, “The short of the matter is that jurisdiction based on physical presence alone constitutes due process, because it is one of the continuing traditions of our legal system and therefore comports with traditional notions of fair play and substantial justice.”
Brennan says that International Shoe and Shaffer should control and that the case should be decided on fair play / substantial justice notions.

(
In Grace v. MacArthur  a district court found jurisdiction in Ark. where a man was served in an airplane as it flies over Pine Bluff, Ark.

III.  Jurisdiction to Determine Jurisdiction

In Insurance Corp. of Ireland v Bauxites de Guinee Co. the issue was whether a court had jurisdiction to determine whether there was jurisdiction.

In essence Justice White claimed that the system has been created where the proposition is that our personal rights are waivable, here when the 12b motion to dismiss on lack of PJ was not brought up in a timely fashion.

IV. Consent

“One could conclude that in order to exercise jurisdiction over a defendant a forum state must have either power (flowing from contacts) or the defendant’s consent.  Consent may either come from a prelitigation agreement or by waiver (when a defendant appears but fails to challenge jurisdiction.”



Does a forum-selection clause hold water?



A forum selection clause can be valid if it 

a. is freely bargained for

b. does not deny one party a remedy

c. and does not create additional expense for one party

A f-s clause was upheld in Carnival v. Shute where the contract was never expressly negotiated due to public policy reasons, and to keep costs down for the defendant instead of making them amenable to suit in all fifty states.

Other types of consent clauses include: consent to jurisdiction (permits doesn’t require) and Choice of Law provision

V. Notice

Pennoyer established an analytic scheme with three branches – power, consent, and notice.

Notice must be reasonably calculated under all circumstances to appraise interested parties of the pendency of the action and afford them an opportunity to present their objections.

What is RULE 4(d) Waiver?

Waiver of service is not a waiver of objection to the venue or to jurisdiction.

A Rule 4 waiver of service must comply with the guidelines set forth in RULE 4(d)(2)

Waiving notice entitles the party on notice to 60 days from when the waiver was sent to answer the claim or 90 days if the defendant was in a foreign country.

If you do not comply with a request to waive service the court will order costs of personal service against you.  Rule 4(d)(5)

How else can you serve effective notice?


Certified mail – return receipt requested, personal service, FAX

What if the whereabouts of parties are unknown?

In Mullane beneficiaries whose whereabouts where unknown were properly served by publication in a newspaper.

VI. Long Arm Statutes

The first question to ask is whether the court has been given the power to hear that case or any case by a legislature.

Long arm statutes can limit or extend (out to the boundaries of Constitutional doctrine) a state courts power to exercise personal jurisdiction.

They require separate analysis when the state’s statute would not allow a court to hear what would normally be constitutional.  

VII. Venue

“Venue is a statutory requirement identifying a specific court in which parties can litigate.”

Venue is discussed in 28 USC §1391

A. Claims based on Diversity of Citizenship

1. A judicial district (j.d.) where  any defendant resident resides (if all defendants reside in same state.

2. A j.d. where a substantial apart of the events or omissions giving rise to the claim occurred or a substantial part of the property that is subject to action or

3. a j.d. where any defendant is subject to PJ if there is no district where it may otherwise be brought.

B. Claims not based on D o C

C. Corporation

D. Aliens – venue is proper of an alien in any venue of a state.

Dee-K v Heveafil Sdn. 

A private anti-trust action brought by two American companies over bungee cord.  The court sites the Clayton Antitrust Act: a suit may be brought wherever a company is located or in any district where it can be found or transacts business.  But because that does not apply, it then relies on 28 USC §1391(d) saying that you can sue a foreign company anywhere.  


Motion for change of venue 28 USC §1404

VIII. Forum Non Conveniens
Piper Aircraft v Reyno

The basis for the motion is a balancing of factors derived from the Gilbert Test.  Which include “private factors” related to the convenience of the litigants, and “public factors” which include the interest of the forum.

Private Interests of the Litigants

1. relative ease of access to sources of proof

2. availability of compulsory process for attendance of unwilling

3. cost of obtaining willing, witnesses

4. possibility of view of premises

5. All other practical problems that make trial of a case easy, expeditious and inexpensive.

Public Factors

1. Administrative difficulties flowing from court congestion

2. local interest in having local issues solved at home

3. interest in having a diversity case in a forum that is at home with the law that must govern the action

4. avoidance of unnecessary problems in conflict of laws

5. Unfairness of burdening citizens in an unrelated forum with jury duty

28 USC §1406.
The district court of a district in which is filed a case laying venue in the wrong division or district shall dismiss, or it be in the interest of justice, transfer such case to any district or division in which it could have been brought.

28 USC §1631
“In the interest of justice” court can transfer to court with jurisdiction.

Civil Procedure 

Subject Matter Jurisdiction

A federal court must have subject matter jurisdiction over the case to be able to hear arguments and render a decision.  A party can bring a motion for lack of subject matter jurisdiction under a 12(b) motion at any time, or by the court or an appellate court can dismiss for a lack of SMJ sua sponte.

I. Federal Question 
Louisville v. Motley: life-time free passes

Is there a federal question?

28 USC §1331
“The district courts shall have original jurisdiction of all civil actions arising under the constitution, laws or treatises of the United States.”

Does the federal question appear in the pleading of the plaintiff?

The federal question must appear in the properly pleaded allegations of the complaint.   



What does that mean?  It means that the federal question must arise from the plaintiff’s complaint and not out of some potential defense or other source.

Note: arising under has separate meaning in Art. III then it does in 28 USC §1331 (the judicial power under the constitution is broader then under the statute).

II. Diversity Jurisdiction


Is the matter in controversy in excess of 75,000$ ?


Are the parties diverse?

28 USC §1332  
“The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds 75000$ and is between

1. citizens of different states

2. citizens of a state, and citizens or subjects of a foreign state

3. citizens of a different States and in which foreign states or citizens or subjects thereof are additional parties;

4. a foreign state as plaintiff and citizens of a State or of different States

For purposes of this section an alien admitted to the United States for permanent residence shall be deemed a citizen of the State in which such alien is domiciled.

For purposes of this section a corporation shall be deemed to be a citizen of any state by which it has been incorporated and of the State where it has its principal place of business.

Insurance companies and legal representatives of estates have special rules under 28 USC §1332 (c)(1) and (2)

Unions are deemed to be citizens in every state of which it has members.

How do you determine state citizenship?
Mas: peeping tom landlord


State Citizenship is domicile + intent to remain

The citizenship at the time the litigation was filed is important, changes in citizenship which occur subsequently are not germane.

Note: in Mas v Perry the fact that a couple moved to Illinois after the litigation had commenced was not “determinative of the issue of diverse citizenship” though “it is of interest so far as it supports their lack of intent to remain permanently in Louisiana.”

What about permanent resident aliens? 
Saadeh: loan default

A permanent resident alien domiciled in State A can not bring a claim under §1332 against a citizen of State A.

but, Can a permanent resident alien of State A bring a claim against an alien or a permanent resident alien of State B?  And what if a US party is joined?


The constitution only requires minimal diversity, but the SCt. in Strawbridge held that complete diversity must exist.  


Also, congressional intent in writing the 1988 amendment was to limit diversity, not to extend it to PRA.


Can you aggregate claims to reach the 75000$ threshold?

The test for dismissal was announced in St. Paul Mercury v. Red Cab Co. “It must appear to a legal certainty that the claim is really for less than the jurisdictional amount to justify dismissal.”

“The law on aggregation is in a very unsatisfactory state.”  

1. A single plaintiff can aggregate against a single defendant.

2. Multiple plaintiffs cannot aggregate against single defendant, if claims are “separate and distinct”.

3. Rule of Zahn – each class member in a class action suit must satisfy the amount in controversy.  Though there is a split among courts as to whether 1367(b) overrules Zahn since rule 23 “class action” is not among those listed.

4. Counterclaims – If compulsory, may be heard regardless of amount.  If permissive, need independent jurisdictional basis.

5. If you sue for 75,000 you will be dismissed because the claim has to exceed the sum of 75,000

III. Supplemental Jurisdiction  Gibbs: UMW fire him for being a scab, fed law, state tort

The constitutional grant of power is to cases and controversies, not to claims; cases can have all different courts of elements and claims.

“The state and federal claims must derive from a common nucleus of operative fact … the power need not be exercised in every case in which it is found to exist.”   -Brennan, J.

So, supplemental jurisdiction is when claims that would not normally be entertained in federal court are heard due to an aggregation of an existing federal claim.  It arose from pendent, pendent, and ancillary jurisdictions. (See below)

It is now codified in 28 USC §1367.

Pendent Jurisdiction: If federal question jurisdiction, jurisdiction over state law claims between same parties.  Ancillary Jurisdiction:  If diversity jurisdiction, jurisdiction over additional claims by other parties.  Pendent Party Jurisdiction: If federal question jurisdiction, jurisdiction over state law claims against additional parties

28 USC § 1367: In any civil action of which the district courts have original jurisdiction founded solely on section 1332 of this title, the district courts shall not have supplemental jurisdiction under subsection (A) over claims by plaintiffs against persons made parties under Rule 14, 19, 20, 24 of the Federal Rules …or over claims by persons proposed to be joined as plaintiffs under Rule 19 of such rules, or seeking to intervene as plaintiffs under Rule 24 of such rules, when exercising supplemental jurisdiction.

Rule 14: Person’s brought in as third parties

Rule 19: Permissive joinder

Rule 20: Compulsory Joinder

Rule 24: Intervention

IV. Removal
  Caterpillar: Job injury, removal at wrong time (all’s well that ends well)

Could the action have been brought in Federal Court?

28 USC §1441 (A) allows for removal: in any civil action which the district courts have original jurisdiction, may be removed by the defendant.

(B) “Claims arising under shall be removable without regard to he citizenship of the parties … any other such action shall be removable only if none of the parties properly joined is a citizen of the state in which the action is brought.”

(c) Removal of Supplemental Claims

“The entire case may be removed and the district court may determine all issues therein, or in its discretion, may remand all matters in which state law dominates”


What is the procedure for removal?

28 USC §1446 A notice of removal, containing a short and plain statement of the grounds for removal shall be filed within thirty days. 

 If the case by the initial pleading is not removable, a notice of removal may be filed within thirty days after receipt by defendant from which it may first be ascertained that the case in one which is or has become removable .

Except that a case may not be removed on the basis of jurisdiction conferred by section §1332 (DJ) more than 1 year after commencement of the action.
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Erie Outline

I. The Erie Doctrine

Easy Erie: In diversity cases, a federal court must apply the law (including judicial decisions) that would be applied by the courts of the state in which the sit.

What if the state supreme court has not ruled on the issue?

1. Federal court should predict what law would be if the state supreme court had ruled on the issue OR

2. The federal court could ask the state supreme court how they would decide

3. Lower state court decisions are not binding on federal courts

Should a federal court sitting in diversity apply normal federal practices or apply state law?


Is there a Federal Rule of Civil Procedure on point?  

1. If there is then a federal court should use the federal rule, in Hanna v. Plummer the Supreme Court ruled that the Federal rules stem from a statutory grant of power under the Rules Enabling Act. “The court has been instructed to apply the federal rule, and can refuse to do so only if the Advisory Committee, this Court, and Congress erred in their prima facie judgment that the Rule in question transgresses neither the terms of the Enabling Act nor constitutional restrictions.”

2. When there is no federal rule on point ask whether there is a competing federal interest.

Is there an over-riding federal interest?

Is the state rule bound up in rights and obligations? This is the Bryd test authored by Brennan, J.
1. If the state rule is bound up in rights and obligations then it is probably a substantive rule and should be applied.

2. If the state rule is not bound up in rights and obligations then the question should be posed whether applying the state rule will dictate the result of the case (York)?

a. If it will then you must balance the countervailing considerations.

Is the state rule intertwined in the ‘Twin Aims of Erie’?

1. Is that state rule one that would cause a plaintiff to forum shop?

a. If it is then the federal court should use the state law.  Forum shopping should be discouraged, and can be discouraged by applying the state law that was trying to be avoided.

2. Does the state rule lead to an inequitable administration of justice?

a. Favoritism for home-state parties should be avoided, but also if a state law if more fair to both parties then it should be applied.

II. Conflicts of Law 

How does a state court decide which state’s law should apply when that is a factor in a decision?

The State of Ohio has held:


In CONTRACT disputes: 


Gries Sports Enterprises v. Modell

The Supreme Court of Ohio embraces a “most significant relationship” test:

a. In which state was the contracting?

b. In which state was the negotiation?

c. In what state was the performance of the contract to take place?

d. In which state is the subject matter of the contract significant?

e. In which state is there domicile?

In TORTS disputes:

Morgen v. BIRO Mfg. Co.

The Supreme Court’s test uses the following relevant factors:

a. In which state does the accident occur?

b. In which state does the conduct with caused the accident occur?

c. In which state is the defendant domiciled?

d. In which state does the defendant bear most relationship to?

Explanation: “Public policy dictates that a manufacturer which is producing in, and receiving all the benefits and protections of, the state of Ohio should also be held to the standards of care of this state.”

Civil Procedure 

Survey Portion of the Course

Decisions to litigate
( what remedies can you get?



        
( how will you be paid?


Choosing a forum 
( PJ. SMJ. Venue, Erie

Filing a complaint
( Rule 8, 11

Pre-answer Motions 
( Rule 12.  Answer ( Rule 8

Joinder of Parties ( Rule 19, 24

Discovery ( R. 26 – 37

Summary Judgment ( Rule 56  Celotex
Trial ( Rule 38-53

Decisions to Litigate

3 Types of Remedies

1. Specific Performance / Replevin

2. Compensatory Damages

3. Punitive Damages

Court Review of Punitive Damage Awards.

1. In Honda the court held that there must be some standard of review by courts against jury verdicts for excessive damages due to Due Process interests of defendants.

2. BMW v Gore sets out a standard of that judicial review 

a. What is the comparable civil fine?

b. What is the ratio between that fine and the damages awarded?

c. What is the reprehensibility of the defendant’s conduct?

How are lawyer’s paid?

1. Contingency fees ( a portion of the damages awarded)

2. Legal Aid

3. Pro Bono work

4. Flat fee

5. Hourly rate

When will the losing side have to pay the winning side for fees and costs?

1. The loser pays all costs (not atty. fees) to the other side under RULE 54 (d) unless otherwise directed by the court

2. Under the fee shifting statute of 42 USC §1988 (b) the victorious party in cases involving civil rights claims will have their attorney’s fees paid by the opposing side.

3. When a party has made a motion to settle: RULE 68 “Allows a defendant to settle the claim (before 10 prior to trial) to cap costs and what they are then accrued.  If the judgment finally obtained by the offeree is not more favorable than the offer, the offeree must pay the costs incurred after making the offer.”

Provisional Remedies

Fuentes: prejudgment seizure of property


Temporary Restraining Order.  RULE 65 (b)

TROs can be awarded without notice to the other party (ex-parte) only if immediate and irreparable harm will result before the adverse party can be heard in opposition and such harm can clearly be shown from specific facts.

Preliminary Injunctions.  RULE 65 (a)

Will only be issued with notice to the other party.

Due process requires notice and hearing.

And such must be made at a meaningful time in a meaningful manner.

Exceptions:

1. Secure governmental interest

2. Special need for prompt action

3. Government Initiated action: (government enforcing its own rights)

Complaint

 
Bridges: Signature of un-researched claim, Bell well-pled complaint


RULE 11: Signature /Motions


Every paper filed must be signed by an attorney (or the party) and state that the claims are warranted by existing law (or why that law should be amended) and that there is evidentiary support or is likely to be discovered.


The STOP, THINK, RESEARCH, INVESTIGATE rule. 


Pleading 



Rule 8: Notice Pleading



“A short and plain statement of the claim showing that the pleader is 


entitled to relief”



Rule 9: Heightened Pleading


“The circumstances constituting fraud or mistake shall be pleaded with particularity.”

Does Rule 8 contradict Rule 11?
No, because Rule 11 burden at pleading is different from Rule 11 burden at discovery.


Answer / Pretrial Motions

Can include:  The rule 12(b) motions, a rule 8 denial, a rule 8 affirmative defense or other claims by the answering party.


Rule 12(b) Motions

1. Lack of jurisdiction over the subject matter

2. Lack of jurisdiction over the person

3. Improper Venue

4. Insufficiency of Process

5. Insufficiency of Service of Process

6. Failure to state a claim upon which relief can be granted

7. Failure to join a party under Rule 19

A defense of 2, 3, 4, or 5 is waived if omitted from a motion where another 12b motion is made or if it is neither made by motion or included in a responsive pleading.

RULE 8 Denial

“A party shall state in short and plain terms the parties’ defenses and shall admit or deny (or claim that it does not have any knowledge) the averments upon which the adverse parties relies.”

Anything not denied will be deemed admitted.

RULE 8(C) Affirmative Defenses

An answer may make an affirmative defense like statute of limitations, laches, statute of frauds, accord and satisfactions.

Claims

A party may in his answer may counter, cross, or third party claims.

Joinder


RULE 19: Compulsory Joinder


RULE 20: Permissive Joinder



Also Rule 22: Interpleader.  Rule 23: Class action. Rule 24: Intervention

20: All persons may join if arising out of same transaction, occurrence, or series of transactions or occurrences.

19: If in the persons absence complete relief can not be accorded among those already parties…, the court shall order that person be made a party… if joinder does not deprive the court of jurisdiction over the subject matter.

Joint tortfeasors are always permissive and never compulsory.

Discovery 

Butler: Hospital must comply with some of the atty. requests


RULES 26 to 37

1. Preservation of materials not available at trial

2. Winnows issues of controversy

3. Obtain information leading to admissible evidence

Rule 37: Sanctions for failure to comply

1. Deem facts established

2. Prohibit evidence

3. Strike pleadings / dispositions

4. Contempt

5. Award atty. fees and costs

What Discovery can entail

1. Disclosures

2. Request for production (documents)

3. Depositions

4. Interrogatories ( between lawyers

5. Request for admissions

6. Mental or physical exams

Summary Judgment

Houchens: accidental death was speculative

RULE 56: A procedure by which a party can obtain a final binding determination on the merits without necessity of full trial.

Celotex is the leading case law.   The court must view all the evidence in light favorable to the nonmovant.

Judgment notwithstanding the Verdict [JNOV]
Norton: riding lawn mower

RULE 50: If during a trial by jury there is no legally sufficient evidentiary basis for a reasonable jury to find for that party on that issue, the court may grant a motion for a judgment as a matter of law.

Preclusion

Rush: City of Maple Heights, pothole, personal/property damages


Claim preclusion (res judicada)

Forbids a party from re-litigating a claim that should have been raised in former litigation.

Issue preclusion (collateral estoppel)

When an issue of law or fact is actually litigated and determined by a valid judgment, the determination is conclusive in a subsequent action between the parties, whether on the same or different claims.

Claim: should have been brought

Issue: actually litigated

