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I. Personal Property (Chap. I)

a. Wild Animals

i. The basic test: Pierson v. Post
ii. Applying Pierson: State of Ohio v. Shaw, Ghen v. Rich
iii. Release or escape: E.A. Stephens & Co. v. Albers
b. Classifying Property as personal or real

i. “Whatever is affixed to the soil…” Goddard v. Winchell
ii. The farmland exception and its limits: Haslem v. Lockwood
c. Acquiring Abandoned Property: Eads v. Brazelton
d. Finders Rights

i. Do we have a finder? 

ii. Does the law of finder apply? 

iii. Rights against third parties: Armory v. Delamirie, Clark v. Maloney
iv. Rights against the original owner: Ganter v. Kapiloff
v. Rights against the private landowner: Pollock and Wright, Hannah v. Peel
vi. Findings in public spaces: McAvoy v. Medina
vii. Statutory reform: NY Statute

e. Bailments

i. Terminology

ii. Is there a bailment? Allen v. Hyatt Regency-Nashville, Ellish v. Airport Parking
iii. Standards of care and burdens of proof: Peet v. Roth Hotel
iv. Limitations on liability: Carr v. Hoosier Photo Supplies, CA and VA statute

f. Gifts

i. Gifts inter vivos: Irons v. Small Piece, Gruen v. Gruen, Estate of Szabo, Fierro
ii. Gifts causa mortis: Cooley v. Walker, NH Statute

g. Unauthorized possession and bona fide purchasers; Landshire Food Service, Inc v. Coghill
i. Basic rule: nemo dat quod non habet

ii. BFP exception: fraud, entrustment, money and negotiable instruments

h. Accession

i. Labor only: Isle Royale Mining Co. v. Hertin
ii. Labor and materials: Bank of America v. J & S Auto Repairs
i. Fixtures: Wyoming State Farm Loan Board v. Farm Credit System Captial Corp.

i. Annexation

ii. Appropriation or adaptation

iii. Intention

II. Law of Neighbors (Chap. II)

a. Adverse possession

i. The statutory basis: statute of limitations; Fleming v. Griswold
ii. The substantive elements: Anderson v. Cold Spring Tungsten
iii. Application to personalty: O’Keefe v. Snyder
b. Rights of Lateral and subjacent support

i. Lateral support: Noone v. Price
ii. Subjacent support: Island Creek Coal Co. v. Rodgers
c. Air and Light

i. Airspace: cujus est solum…; Murphy v. Bolger; United States v. Causby
ii. Rights in air and light: Sundowner Inc. v. King; Fountainebleau Hotel; D.C. Code

d. Water rights

i. Diffuse surface water: Westland Skating Center
ii. Groundwater: MacArtor v. Graylyn Crest III Swim Club, Inc.

iii. Riparian and littoral rights 

1. Prior appropriation system: Coffin v. Left Hand Ditch Co.

2. Riparian system

III. Estates (Chap III)

a. Possessory estates and future interests

i. Classification

1. Possessory estates

a. Fee simple absolute (in personalty, outright ownership)

b. Defeasible fee simple

i. Fee simple determinable 

ii. Fee simple subject to condition subsequent/executory limitation

c. Fee tail

d. Life estate – either for own life or pur autre vie } in personalty,                                                  





 called

e. Terms of year
                                                  } “income 






  interests”


2. Future interests

a. Reversionary

i. Reversion (can be real or technical)

ii. Possibility of reverter

iii. Right of entry

b. Nonreversionary

i. Remainder

ii. Executory interest

c. Categories of vesting

i. Indefeasibly vested

ii. Vested subject to defeasance

iii. Vested subject to open

iv. Contingent

d. Future interests in sets – see the rule on pp. 7 of the Xeroxed supp.

ii. Rules relating to Classification

1. The destructibility of contingent remainders: Popp; time gap, merger, forfeiture

2. The Rule in Shelley’s Case: Finley v. Finley
3. The doctrine of worthier title: Doctor v. Hughes, Burchell’s estate, Hatch
4. The rule against perpetuities 

a. The rule at common law

i. Initial certainty; the search for a validating life; time of creation

ii. The con
structional preference for validity; consequences of invalidity

b. Modern policy behind the rule

i. Simes, Hobhouse, Waggoner: know and see

ii. Counter-examples? Fertile octogenarian, afterborn spouse, admin. Contingency

c. Savings clauses

d. Reform

i. USRAP: 90 year wait and see; deferred reformation

ii. Abolition and dynasty trusts

b. Martial estates

i. Common law: Dower and Curtesy

ii. Reformation of common law: intestacy, elective share

iii. Community property: comparison with coverture, Married Women’s Property Acts

c. Concurrent estates

i. Types: joint tenancy, tenancy in common, tenancy by the entirety; 

ii. Creation: Camp v. Camp
iii. Termination: partition, conveyances; Riddle v. Harmon
d. Powers of appointment

i. Terminology

1. Donor, donee, objects, taker-in-default

2. General, nongeneral, testamentary, presently exercisable

3. Collateral power, power in gross, power appendant

e. Ownership: Gilman v. Bell, modification by statute, Bank of Dallas
IV. Easements, Covenants, Servitudes (Chap. VI)

a. Easements

i. Terminology: dominant, servitude, appurtenant, in gross, affirmative, negative; 

ii. Creation

1. Express: Estate of Thompson, Willard, Bunn
2. Necessity: Kingsley, Redman
3. Past Use: Flax
4. Prescription: Reed
iii. Scope: Hayes
iv. Termination: methods on pp. 741, Lindsey

b. Real Covenants

i. Black letter law

1. In writing

2. Intention to run with the land

3. Touch and concern land

4. Privity between the parties

ii. Case law: Rogers, Neponsit
c. Equitable servitudes

i. Birth: Tulk v. Moxhay
ii. Black letter law

1. In writing or implied from a common plan

2. Intention to bind successors

3. Touch and concern land

4. Notice to successors

iii. Enforcement: Anderson
iv. Termination: methods on pp. 741, Grange
d. Restatement (3rd) of property: Servitudes

i. Unification § 1.1 (definition), § 8.2 (remedies)

ii. Modernization

1. Stranger to the deed § 2.6(2)

2. Necessity: § 2.15

3. Horizontal privity: § 2.4

4. Vertical privity: § 5.2, comment b

5. Touch and concern § 3.2

V. Land Conveyances (Chapt. V)

a. Real estate agents

i. Terminology: salesperson, brokers, realtors

ii. Why use an agent? Pros and cons; multiple listing service

iii. Types of listing agreements: exclusive right to sell; exclusive agency; open listing; 

iv. Types of agents: conventional agent v. buyer’s agent; 

v. When is a commission due? Tristram’s Landing v. Wait; Dobbs rule; 

vi. The Fair Housing Act

b. The contract of sale; 

i. The statute of frauds; Cash v. Maddox; 

ii. Equitable conversion: Bryant v. Willison Real Estate Co., UPVRA

iii. Disclosures

iv. Time for performance; 

v. “Subject to financing” terms; Bruyere v. Jade Realty Co., 

vi. Implied terms

1. Implied warranty of habitability; 

2. Implied warranty of marketable title: Trimboli v. Kinkel; Conklin v. Davi; 

vii. Quantity or acreage disputes/installment contracts: Turner v. Ferrin
c. The closing

i. When does the buyer get title? Ferguson v. Casper;

ii. Escrow agents and the risk of loss: Lechner v. Halling
iii. Deeds

1. The historical background: livery of seisen

2. Types of deeds: general warranty (6 covenants), limited warranty, quitclaim; 

3. Consideration: Anderson v. Anderson
4. Breach of present v. future covenants: Brown v. Lober; 

5. Covenants running with the land: Proffitt v. Isley, St. Paul Title Ins. Co. v. Owen; 

6. Intent and delivery: Brtek v. Cihal; Turner v. Mallernee; 

7. Acceptance: Underwood v. Gillespie; 

d. Recording

i. Three steps: filing, recording, indexing

ii. Types of recording acts: race, notice, race-notice

iii. What counts as “recording?” Frank v. Storer, Skelton v. Martin; 

iv. Exclusions: Mugaas v. Smith; Mountain States Telephone & Telegraph Co. v. Kelton; 

v. An alternative: Torrens registration

 SEQ CHAPTER \h \r 1Property - - Gallanis

Chapter 1 Sect 1: Wild Animals

Sunday, January 27, 2002

I. Personal Property

A. Def of property

1. That is property to which the following label can be attached: “to the world; keep off unless you have my permission, which I may grant or withhold.” 






Signed:     [private citizen]






Endorsed: [the State]

a) see e.g., Felix Cohen, Dialogue on Private Property, 9 Rutgers L. Rev. 357, 374 (1954); 

b) example: tenant rights 

(1) divided ownership: the bundle of sticks metaphor

(2) see e.g., Diagram 1

B. Introductory principles to property;

1. A legal determination that a person owns personal property is difficult to make because proof of ownership of personal property is often not evidenced by writing.  As a result, the law puts a great weight on the observable fact of possession;

2. To say that a person has “possession” of personal property is to state either an observable fact or a legal conclusion or both.  A person can be deemed to have possession of the property as an observable fact.  To conclude that a person is entitled to possession of personal property does not necessarily mean that the person has title to or owns the property;

3. Title, as all property rights, is a relative concept.  A person may have “title” to property as against one person but not another;

4. If it is determined that a person is entitled to the legal possession of personal property, that person has the right to:

a) Continue the possession against everyone except those persons, if any, who have a better right to the property;

b) Recover the property if it is wrongfully taken; and 

c) Recover damages to the property against a wrongdoer;

II. Personal Property

A. Wild Animals

1. As a general principle, no one owns wild animals in their natural habitat.  Under CL “capture rule,” property rights in wild birds, fish and other animals are obtained only through physical possession.  The 1st person to capture or kill a wild animal acquires title to it. 

2. Possession is a means of acquiring title to wild animals: 

a) The mere chasing of an animal, although in hot pursuit, does not give the pursuer a right to possession against another who captures it by intervening; 

b) If an animal is mortally wounded, or caught in a trap so that it capture is certain, the hunter acquires a right to possession and title which may not be defeated by another’s intervention;

3. note: if the animal escapes, generally, the person loses possession of the animal.  See e.g., discussion of Puffendorf and Barbeyrac in majority opinion of Pierson v. Post; 

4. note: doesn’t apply to domesticated or tame animals (domitae naturae). 

5. Key case: Pierson v. Post, 2 Am. Dec. 264 (N.Y. 1805)

a) Post ( was hunting in NY wilderness with his dogs.  On a patch of “unpossessed” property, he discovered and pursued a fox.  Pierson (, fully aware of (’s pursuit, killed the fox to prevent ( from catching it. ( sued for trespass on the case.  TC ruled in favor of (. ( appealed. 

b) Issue squarely is what acts amount to occupancy, applied to acquiring right to wild animals? 

c) Majority view: ct held that the fox “became the property of (, who intercepted and killed it reasoning that mere pursuit gave ( no legal right to the fox.  Capture rule: if ( inflicts a wound to wild animal and continues to pursue, then ( can’t intercept. 

(1) Roman law: Justian’s Institutes: “that pursuit alone vests no property or right in the huntsmen; and that purpose, unless the animal is actually taken. 

(2) European law: Puffendorf defines occupancy of beasts ferea naturae, to be the actual corporal possession of them; but that a wild beast mortally wounded, or greatly maimed, cannot be fairly intercepted by another, while the pursuit of the person inflicting the would continues. 

(3) English law: Barbeyrac states that “actual bodily seizures are not, in all cases, necessary to constitute possession of wild animals (although no description of acts that would constitute possession less corporal possession are given). App ct seems to suggest that Puffendorf and Barbeyrac are right in that if you mortally wound an animal and are in continued pursuit, that would constitute possession. 

(4) rule of ratione soli: ( would be in possession of the animal since the animal was actually on the land not in full possession, but constructive possession (i.e., ducks on your pond).  American law accept English version of ratione soli. 

d) Minority view: (J. Livingston) policy reasons and arbitration of sportsmen, call in experts to see their opinions and informal practices of hunters; a fox is a noxious beast, akin to a pirate, that causes damage to farmers.  

(1) Viewing the law as an instrument of social change, minority argues that the ct should select the standard that provided the “greatest possible encouragement” for the destruction of foxes.  

(2) he reasoned that the better rule required only continued pursuit together with a “reasonable prospect of taking the fox” (i.e., a probable capture standard); 

(3) J. Livingston is supporting the long hunting tradition (he is pro hunter) and thus, wants ( to win this case; it would discourage hunting, as the hunter would not be guaranteed the fruits of his labor. A decision calculus we see in Ghen.

e) Pierson in context

(1) cts using Pierson have extended the capture rule by analogy to other natural resources; where does property start? J. Locke’s natural state - wild animals are not owned by anyone, therefore, wild animals are a good place to start to discuss property rights. 

(2) Pierson symbolizes the struggle btw. 2 theories of jurisprudence - formalism and instrumentalism; 

(3) majority opinion = older, formalistic approach to judging; the judge mechanically derives the appropriate rule from existing authorities, however remote. 

(4) minority opinion = emerging view of the American judiciary that the law should serve as an instrument of social change;  

6. Post - Pierson decisions

a) Subsequent decisions have somewhat relaxed the Pierson standard. 

b) Key case: State of Ohio v. Shaw, 65 N.E. 875 (Ohio 1902) (focusing on facts) 

(1) A long funnel shaped net directed fish into a holding net was less than 3 feet wide.  Although fish could both enter and exit the holding net through this opening, under normal conditions, few, if any, fish actually escaped.  Finding that it was “practically impossible” for fish to escape, the Shaw ct held that the net owner had captured the fish. 

(a) impossible vs. practically so impossible

(2) the decision turns on the likelihood that fish might escape from the net.  In Shaw, the facts established that fish rarely escaped from the trap.  But if the net was incomplete, creating a small risk that fish could escape before the gap was plugged, no right to ownership. 
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1. Role of Custom

a) Custom may also help define capture.

b) Key case: Ghen v. Rich, 8 Fed. 159 (D. Mass 1881) (focusing on tradition)

(1) Because of the problems involved in capturing whales for commercial use in 19th century New England, a trade usage arose as follows: when the crew of a whaling ship killed a while using it identifying bomb-lance, the ship’s owner by custom was considered to be the owner of that whale.  When the whale washed ashore, the finder could identify the owner by the bomb-lance and would send notice of the find to the whaling center, Provincetown, Massachusetts.  The finder would be paid a reasonable salvage fee.  In this case, Ellis, the finder, did not notify Provincetown, but sold the whale at auction where Rich ( purchased it.  ( removed the blubber, which he had processed into oil.  Ghen ( claimed to be the owner of the whale under the trade usage and sued ( for the value of the whale. 

(2) By the trade usage, was the whale placed under sufficient control by the capturing whaler so that it became his property?

(3) Yes.  Ghen (, through the use of the identifying bomb-lance, did all that was practicable in order to secure the whale.  While local trade usages should not set aside maritime law, the custom can be enforced when it is embraced by an entire industry and has been concurred in for a long time by everyone engaged in the trade.  This particular trade usage was necessary to the survival of the whaling industry, for no one would engage in whaling if he could not be guaranteed the fruits of his labor. 

(4) Under the CL rule, for a wild animal to be reduced to a possession, it must be placed under the control of the one who makes capture.  Here, two major considerations modified the application of the rule to the situation.  

(a) First, all that was practicable to secure the whale was done.  

(b) Second, the trade usage was industry wide, necessary to the survival of the industry, and fair to all parties (including the whale’s finder, who received a reasonable salvage fee).  

(c) Note also that the rule here was not being applied to a sport such as hunting or fishing, but, instead, to an industry.  Economic interests were certainly important in the holding of this case. 

(5) side note: A seller can’t convey better title to property not legally his/hers; see unauthorized sale of goods and bona fide purchaser rule in subsequent lectures.

2. Release or escape after capture

a) In general, ownership rights end when a wild animal escapes or is released into the wild; 

b) However, the exotic nature of an animal effectively puts capturer on notice that another already owns it. (i.e.,  a wild animal escapes onto land that is far from its native habitat.  If X’s giraffe flees into the Colorado mountains, Y cannot acquire title by capturing it)

c) key case: E.A. Stephens & Co. v. Albers, 256 P. 15 (Colo. 1927); 

(1) (, a breeder of a certain subspecies of fox, whose pelt was of particular value, lost a silver-black fox, which escaped their farm.  The fox was semi-domesticated, held in captivity, particularly rare for its color, was registered with an association and was tattooed in both ears. Although ( pursued the fox, she was unable to retrieve it and abandoned pursuit by compulsion.  A ranchman later killed the fox that discovered him prowling near his chicken house.  The ranchman gave it to a trapper to sell it for commission, and the trapper sold it to (.  Upon discovery, ( sued ( for the value of the pelt and judgment was rendered for ( for $300. ( appealed and it resulted in a judgment in favor of ( for the return of the property or the payment of its value. 

(2) Arguments made by both sides: 

(a) ( argued that fox was domesticated and that his disposition to return to his pen (aninum revertendi) must be presumed;

(b) ( argued that possession of a wild animal is essential to ownership, and that when he escaped and his pursuit was abandoned ( lost title which the ranchman obtained by slaughter and passed to ( by sale; 

(c) At CL, according to Blackstone, a wild animal is no longer the property of a person, if at any time the animal regains their natural liberty, unless they have the intention of returning, which is only to be known by their usual custom of returning; 

(3) the ct held that 

(a) CL rule is wholly unsuited and inapplicable to the instant case, the transaction in question and the industry out of which it grew; 

(b) looked to general principles in the light of custom, existing facts and common knowledge, that justice will be done

(4) circumstances that weigh in favor of (’s claim: 

(a) ( had or is charged with knowledge that the pelt purchased was the product of a vast, legitimate, and generally known industry; 

(b) that it had a considerable and easily ascertainable value;

(c) that it bore the indicia of ownership; 

(d) that it had been taken in an unusual way; 

(e) that the seller was not the owner; 

(f) no bona fide purchasers had intervened; 

(g) and that it was from an animal taken in a locality where it doesn’t roam wild and in a state where large numbers were kept in captivity; 

(5) moreover, the exotic nature of an animal effectively puts capturer on notice that it is already owned by another
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B. Classifying property as real or personal

1. Rule on finders: Generally, the first person to take possession of lost or unclaimed property is a “finder.”

a) The Restatements 2nd Property defines “finder” as a person who rightfully acquires possession, that is, a person who rightfully exercises the prerequisite physical control and appropriate intent, over personal property that has been lost, misplaced, abandoned or hidden so not to be classified as treasure trove; 

b) At CL, a finder of lost property acquires title against all but the true owners.  Since the concept of title is relative, a true owner might include a prior possessor.  The finder is in a relationship with the true owner similar to that of bailor-bailee.  Therefore, a finder can be guilty of conversion if the finder appropriates to his own use with knowledge of the true owner, or if he is reasonably able to discover the true owner and fails to do so.  The prevailing rule is that if a person finds personal property on the land of another, the finder is entitled to the personal property unless he is a trespasser. 

2. Right of first possession requires both: 

a) An intent to control the property and;

b) An act of control; 

3. CL recognizes three basic categories of “found” property; 

a) Abandoned property; 

b) Lost property; and

c) Mislaid property; 

d) If a “found object” does not fit within these categories, it is not subject to the law of finders; see e.g., Goodard v. Winchell [below] (meteorite that was found by ( after it “fell from the heavens” onto (’s land was not subject to the law of finders). 

4. Key case: Haslem v. Lockwood, 37 Conn. 500 (1871)

a) ( gathered into heaps $6 worth of manure lying on a public highway.  Before noon the next day, ( removed the manure.  Neither ( nor ( had permission from the borough authorities to remove it, although the removal was beneficial to the health and appearance of the borough. 

b) ( brought an action for trover against ( claiming that the manure was abandoned personal property, and became the property of the first possessor, which ( became by gathering it into heaps.  ( argued that the manure was a part of the realty, and belonged to the borough, and further, if it was personal property, the ( abandoned it, by leaving it. TC found that the ( had not made out title or right to possession of the manure and rendered judgment for (. ( appealed. 

c) App. ct ruled that

(1) manure was personal property, rejecting (’s claim that it was real property reasoning that the cases ( cited in support of this contention were exclusively applied to agriculture cases and that since the manure was on a highway, those cases were inapplicable. 

(2) it is unnecessary to determine if the manure was the personal property of the borough since 

(a) it was abandoned by the travelers whose animals dropped it; 

(b) removal of the manure was beneficial to the borough and; 

(c) the borough did not seek possession or recovery of the manure; 

(3) facts of the case show a sufficient right in the ( to the immediate possession of the property since he greatly enhanced and changed the original condition of the manure through his labor (showing an act of control); 

(4) ( did not abandon the manure, as he is afforded a reasonable time to remove the property, and during such reasonable time his rights to property would be protected (24 hours). 

5. If property is not lost, abandoned or misplaced, and is an unmovable object that came to its position through natural causes, it is not subject to the law of finders; 

6. Key case: Goddard v. Winchell, 52 N.W. 1124 (Iowa 1892)

a) An aerolite fell onto Goddard (’s property.  At the time, ( had leased the land to James Elickson.  The aerolite was dug up by Peter Hoagland, in the presence of the tenant, and was later sold to Winchell ( for 105.  ( sued for replevin (CL action for recovery of personal property) against ( and the TC rendered judgment for ( finding that the aerolite became a part of the soil on which it fell, that the ( was owner thereof; and that the act of Hoagland in removing it was wrongful. 

b) Appellant argues for a modification/liberal construction of the rule that “whatever is affixed to the soil belongs to the soil.” Appellant, citing Blackstone, contended that “occupancy is the taking possession of those things which before belonged to nobody” and that any movables which are found upon the surface of the earth and sea and unclaimed, are assumed to be abandoned by the last proprietor and belong to the first occupant or finder. 

c) Ct held that: 

(1) movables should not be construed to mean that which can be moved, as that construction would make anything as realty; 

(2) soil and deposits such as minerals or vegetable matter, is part of the earth and not movables.  

(3) The aerolite was one of such natural deposits coming to earth through natural causes, with nothing in its material composition to make it foreign or unnatural to the soil, and was not a movable thing on the earth; (ct analogizes to riparian rights and the doctrine of accretion). 

(4) the aerolite was not lost or abandoned and therefore not subject to the law of finders. Judgment affirmed for (. 
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C. Acquiring abandoned property

1. To have right of occupancy to abandoned property, one must show an intent to control the property and an act of control; 

2. Abandoned property consists of property that is no longer in the possession of the prior possessor who has intentionally relinquished, given up or released the property;

3. Generally, the finder of abandoned property is entitled not only to possession but also ownership as against all others;

4. Key case: Eads v. Brazelton, 79 Am. Dec. 88 (Ark. 1861) 

a) A boat, the America, sank in the Mississippi river and was abandoned by its owners.  The boat’s cargo contained an unspecified amount of lead bars.  Brazelton (, found out about it and searched for the boat; upon find it, ( dropped a buoy over the wreckage but could not put his boat over it, as was custom, since there were leaks in his boat that he needed to repair; ( then marked the trees on the bank to find angles where the wreck was located.  When ( was away, Eads and Nelson (s placed their boat over the wreckage.  ( sued (s in chancery ct to relieve him from the interference of the (s in his own intended labors, to recover the property in the wreck and obtain compensation for what they had taken from the boat.  

b) The chancery ct enjoined interference by the (s and gave damages to (.  (s appealed. 

c) App. Ct held:

(1) the occupation or possession of property lost, abandoned or without an owner must depend upon an actual taking of the property with the intent to reduce it to possession; 

(2) although ( had the intent to possess the boat and its cargo, there was no actual taking or act of control, as marking trees that extend across the wreck and affixing temporary bouys to it were not acts of possession; 

(3) placing his boat over the wreck would have constituted an act of control or possession, but without this, there was no right of occupancy. Judgment reversed. 
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D. Rule of finders to lost property

1. Lost property consists of personal property whose possession has been parted with casually, involuntarily or unconsciously; 

a) Key Case: Armory v. Delamirie, 1 Strange 505 (K.B. 1722)

(1) Armory (, a chimneysweeper’s boy, found a jewel, which he took to (’s goldsmith shop to learn what it was.  ( apprentice, under the pretense of weighing the jewel, removed the stones from the setting and told his master the value.  ( offered ( three halfpence for the stones, but he refused. ( returned the setting without the stones. 

(2) Could Armory (, who lacked legal title to the chattel, maintain an action to recover its value?

(3) Yes. The finder of lost property, although does not acquire absolute ownership, does acquire title superior to everyone else except the rightful owner.  Such title is a sufficient property interest in the finder upon which he may maintain an action against anyone (except the rightful owner) who violates that interest.  Additionally, ( was liable as he was responsible for the actions of his apprentice.  As for the measure of damages, if ( did not show the stones were not of the finest value, their value would be so determined. 

2. Rule: A finder may have right of possession against all others except the true owners;

a) Key Case: Clark v. Maloney, 33 Harr. 68 (Del. Super. Ct. 1840)

(1) ( found and took 10 white pine logs floating in the Delaware bay after a flood; the logs were afterwards in the possession of (, who refused to give them up, alleging that they had found them adrift up the creek; ( sued ( for the logs; 

(2) Could (, who did not have original legal title (absolute property) to the logs and who had subsequently lost the logs maintain an action against ( who later found the logs? 

(3) Yes.  It is a well settled rule of law that the loss of a chattel does not change the rt of property; and for the same reason that the original loss of these logs by the rightful owner, did not change his absolute property in them, but he might have maintained trover against the ( upon refusal to deliver them, so the subsequent loss did not divest the special property of the (. Verdict for the (. 

(4) The finder of a chattel, although he does not have absolute property in it, he will still be able to keep it against all but the rightful owners. 

3. Once true owners are found, finder loses property interest in article; 

a) Key case: Ganter v. Kapiloff, 516 A.2d 611 (Md. Ct. Spec. App. 1986)



(1) the Kapiloff brothers (s purchased two sets of rare stamps valuing over 150,000.  On Feb 1 1983, (s discovered an advertisement in a catalogue offering the stamps.  (s contacted the seller Ganter ( and demanded the stamps back.  ( claimed that he found them in a chest he purchased and refused to return the stamps.  (s sued ( seeking replevin and a declaratory judgment that (s were the true owners of the stamps.  TC entered a summary judgment in favor of (s on both counts.  ( appealed. 

(2) App. Ct rejecting the maxim that “losers seekers, finders keepers,” held, citing Armory, that (, having found the stamps, had the right to exercise ownership over them against any others except the true owners, who were determined by TC to be (s.  Once the true owners were determined, (’s possessory interests ceased. 

(a) finders keepers maxim originated from Plautus (Roman play write and soldier) and Charles Reade (19th Century British author).  Ct rejects maxim stating that “whatever its origin, the maxim is legally unsound.

4. The finder of misplaced property is not entitled to retain the possession of the property as against the owner of the land on which the property was found.  Rather, the owner of the “locus in quo” is deemed to be the bailee of the goods for the true owner;

a) Key case:  SEQ CHAPTER \h \r 1McAvoy v. Medina, 93 Mass. 548 (1866)

(1)  SEQ CHAPTER \h \r 1McAvoy ( was a customer in Medina's ( barbershop.  ( found a wallet, which was lying on a table. ( showed ( where he found the wallet and told ( to keep the wallet and the money in it and to give it to the real owner.  ( promised to attempt to find the owner.  ( later made three demands for return of the money, but ( refused.  The wallet had been placed on the table by a transient customer of the barber shop, and had been accidentally left there.  The true owner was never found.  ( sued ( in tort for the money.

(2)  SEQ CHAPTER \h \r 1Does the finder of misplaced goods on another's property obtain title to the goods?

(3)  SEQ CHAPTER \h \r 1No. The owner of the premises on which misplaced goods are found is deemed to be the bailee of the goods for the true owner.  This wallet was not lost.  It had been voluntarily placed upon a table and then accidentally left there.  This is different from lost property, which had been voluntarily placed by the owner where it was later found.  When goods are misplaced, the finder acquires no original right to the property.  Holding the owner of the premises as bailee of the goods is better adapted to secure the rights of the true owner.

(4)  SEQ CHAPTER \h \r 1The focus of lost or misplaced property cases is to determine whether it is likely that the true owner can ever be found.  Therefore, because the finder was the first in possession, he will have paramount rights.  On the other hand, where goods have been voluntarily placed and then forgotten, the true owner is much more likely to be found.  As the true owner would be more likely to return to where he remembered placing the article, the owner of the premises will be deemed a bailee for the true owner.

5. There is no exception to the rule, the landowner where the property was found does not have absolute rights to the found article/property; rule of first finder applies here;

6. Note: many states have enacted statutes which give the finder greater rights to property than to the finder at CL.  While these statutes differ widely, generally they eliminate the distinction between lost, misplaced and abandoned property and award the found property to the finder in most cases.

7. Frequently, the statutes require the finder to deposit the fund property with local authorities, post a notice attempting to advise the true owner the property has been found and award ownership to the finder if the true owner does not claim the property after some period of time. (the facts of Hanna seem to match these statutes).

a) Key case:  Hanna v. Peel, K.B. 509 (1945)

(1) During WWII, Peel (’s home was used by the military.  Hannah (, who was recuperating there found a brooch in a crevice on a window ledge.  ( gave the brooch to the police who later handed it over to ( who then sold it.  There was no evidence that ( had any knowledge of the existence of the brooch before it was found by (.  ( demanded the brooch back and ( refused. ( sued to recover the brooch or its value and damages for its detention. 

(2) Is the finder of a lost article entitled to it as against all persons except the real owner? Is there an exception where the article is found on someone’s property?

(3) Yes to first. No to second.  The general rule is that the finder of a lost article is entitled to it as against all persons except the real owner.  This is because an occupier of land does not in all cases possess an unattached thing on his land even though the true owner has lost possession.  Although a man possesses everything, which is attached to or under his land, a man does not necessarily possess a thing, which is lying unattached on the surface of his land even though someone else does not possess the thing.  Here, the brooch was lost for a very considerable time.  ( was never physically in possession of the premises at any time.  It is clear that the brooch was never his, in the ordinary meaning of the term, in that he did not have the prior possession.  ( had no knowledge of it, until it was brought to his attention by (.  Accordingly, judgment is rendered for (. 

8. Key issue is the distinction between lost and misplaced property; if the property is lost when the owner voluntarily leaves his/her property there, and forgets about it, the rule of first finder doesn’t necessarily apply; bailor-bailee relationship is more likely

a) Key case: Bridges v. Hawkesworth, 7 Eng. Law & Eq. R. 324 

(1) ( found a wallet on the floor of a shop left there involuntarily; ( kept it and π sued for recovery (facts are vague here)

(2) Finder of lost property has a valid claim to the property against all others except the true owner, and generally, that the place in which it is found creates no exception to this rule; 

(3) The property in Bridges, although found in a shop like in McAvoy, had not been placed there voluntarily by the owner, and the ct held that the finder was entitled to the possession of the property, except as to the owner. 
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E. Law of bailments

1. Terminology

a) A bailment is a rightful possession of goods by one who is not the true owners; 

b) two essential elements: 

(1) delivery of product/property;

(2) acceptance of the bailee;

2. Is there a bailment? 

a) A bailment occurs when there is delivery of personal property by a prior possessor to a subsequent possessor for a particular purpose with an express or implied understanding that when the purpose is completed the property will be returned to the prior possessor; 

b) A bailment is frequently said to be based on a K, expressed or implied, but the obligations may be imposed by law irrespective of the “bailee’s” intent; thus any K in such situations is implied by law and not it fact;

c)  The bailee must be in possession of the goods; 

(1) In order to have possession there must be physical control over the property and intention to exercise that control;

(2) control, for example, is an issue when goods are deposited in a safe deposit box where both the customer and the bank have keys.  Cts frequently hold this a bailment although the bailee has neither complete control nor any way to know what is in the box; the bailee does intend, however, to control the contents whatever they are; 

(3) there also must be an intent to exercise control.  This issue is critical in bailments of parcels or other chattels containing items of which the “bailee” is unaware, and in situations where the depository attempts to prevent herself from becoming a bailee of the particular item; 

3. Distinguishing bailment from other legal relationships

a) A bailment is distinguished from other legal relationships as follows:

(1) custody

(a) when the owner of goods places them in the actual physical control of another with no intent to relinquish the right, as distinct from the power of dominion over them, there is no bailment or possession but only custody.  For example, if a clerk hands goods to a customer to examine, the customer has only custody. Similarly, an employee has only custody of his employer’s chattels. 

(2) Sale 

(a) in a sale, title passes to the purchaser, in a bailment the title remains in the bailor;

(3) Conditional sale 

(a) A purchaser under a conditional sales K acquires not only possession but also beneficial interest in the goods for which he is under an obligation to pay.  The conditional seller retains legal title for security only. 

(4) Trust

(a) A trustee acquires legal title for purposes of performing her duties as trustee; a bailee has only possession; 

(5) Lease

(a) A landlord-tenant relationship and not a bailment results if there is a lease of space for use by the tenant. 

(b) The automobile parking lot situation results in a landlord-tenant or licensor-licensee relationship in the case of a park-and-lock operation.  In this situation the owner of the car keeps the keys, along with control and constructive possession of the automobile.  On the other hand, if the keys are surrendered to the attendant who assumes control of the car, there is a bailment.  In a lease of personal property where the lessee acquires possession of the goods with an obligation to return them, the lessee is a bailee of the chattels. 

(6) Key case:  Allen v. Hyatt Regency-Nashville Hotel, 668 S.W.2d 286 (Tenn. 1984)

(a) ( car owner parked his car in a garage maintained by ( hotel.  There was a single entrance and exit controlled by a barrier gate and an attendant.  ( obtained a ticket. parked the car and kept the keys.  ( later discovered his car missing and informed authorities.  ( employee, a security guard received word that there was someone was messing with the car, but found nothing out of the ordinary.  The ticket also provided that the ( assumes no responsibility for loss through fire, theft, collision or otherwise to the car or its contents.  TC found that there was a bailment. 

(b) Was a bailment created? 

(c) Yes. A bailment for hire was created, and that upon proof of nondelivery, ( was entitled to the statutory presumption of negligence.  The attendant obviously must have been in error or else must have been inattentive.  

(7) Compare with: Ellish v. Airport Parking Co. of America, Inc., 345 N.Y.S.2d 650 (N.Y. App. Div. 1973)

(a) ( parked her automobile in an airport lot operated by defendant. When she returned, some five days later, her automobile had disappeared. Claiming that ( was responsible for the loss, she brought a lawsuit. The lower ct determined that no bailment had been created and ( was not liable for ('s loss.
(b) Was there a bailment?

(c) The ct found that the nature of the circumstances themselves leads to the determination whether the transaction should be considered a bailment, in which event ( was liable to (, or whether the transaction should be considered a license to occupy space, in which event ( was not liable to (. The ct affirmed the decision of the lower ct and found that no bailment existed because (1) ( was not treated any differently than other cars; (2) the service was impersonal with no attendant; (3) she chose her own space; (4) she retained control of the car by keeping the car keys; (5) thousands of cars entered and exited the parking lot, she should have known of the difficult task of checking every car. Further, in the absence of any proof of negligence on the part of (, then ( should not be held liable for the loss of the automobile
	Allen facts
	Ellish facts



	Majority: (1) one entrance/exit; (2) attendant; (3) ticket/pay to exit
	Majority: (1) warning on the ticket; (2) service was impersonal; (3) open lot; (4) keys are with owner; (5) owner chose space and parked; (6) ticket says “license” not “bailment.”



	Dissent: (1) owner had keys; (2) owner parked; (3) owner chose the space
	Dissent: (1) only choice for the (; (2) only one parking lot was available (3) ticket/pay to exit (4) absence of guards shouldn’t bar bailment - - parking garage chose to have automatic gate.  




4. Standards of care and burdens of proof

a) Although the classifications are criticized, bailments are frequently classified according to which of the parties derives the most benefit for purposes of imposing liability for negligence on the bailee.  According to this scheme, if the bailment: 

(1) Is for the sole benefit of the bailor, the bailee is liable for gross negligence; 

(2) Is for the sole benefit of the bailee, the bailee is liable for even slight negligence; 

(3) Is for the mutual benefit of both the bailor and bailee, the bailee is liable for ordinary negligence, or failure to observe ordinary care, the care that would be exercised by a reasonably prudent person under the circumstances.  The trend is for this standard in all cases. 

b) Key case: Peet v. the Roth Hotel Co., 253 N.W. 546 (Minn. 1934)

(1) ( hotel guest brought an action seeking to recover against ( hotel for value of lost ring that belonged to (. ( left the ring with the cashier for jeweler who was going to come and repair the ring. ( lost the ring. The TC awarded judgment in favor of ( for value of ring, and denied ('s alternative motion for judgment or for new trial. 
(2) Was there a bailment, and if so, what was the duty of care?

(3) On appeal, ct held that (, as bailee, was under duty of exercising ordinary care since the bailment was reciprocally beneficial to both parties. Further, ct held that bailee had burden of proving that loss did not result from his negligence. This burden was not merely the burden of going forward with proofs, nor shifting the burden, but the burden of establishing before jury that his negligence did not cause loss. Because the care required was that of the ordinary person in same or similar circumstances, it was obvious that, whatever ('s care of its own property may have been, it would not alter standard of care applicable to ('s own property in its hands as bailee.
5. Limitations on liability

a) The parties by K may alter the standard of care owned by the bailee where this is not contrary to public policy.  

b) In order to do so

(1) both parties must accept the terms, and 

(2) where only a sign is posted by the bailee, there must be proof that the bailor saw and accepted its terms. 

(3) For example, a limitation on liability on a check or receipt for the bailed goods is valid only if the bailor read the ticket and did not object, or if a reasonable person would expect a K under such circumstances.  Some such attempts to limit liability may also be invalid on public policy grounds, or by express statute. 

c) Key case:  Carr v. Hoosier Photo Supplies, Inc., 441 N.E.2d 450 (Ind. 1982)

(1) ( brought film to ( film company and processing company to process his film.  There was a disclaimer on the film indicating limits on liability.  (s lost the film and ( sued. TC’s awarded judgment for ( for $ 1013.60. The App. ct vacated the judgment and remanded with instructions because the action was a breach of contract for bailment and not one that arose under the UCC.
(2) Did the disclaimer on the film limit the liability of the film company for losing (’s film?  

(3) Yes. The ct noted that (s' breach of the bailment contract with (, by the loss of four rolls of ('s film, was established by the stipulated facts. The ct held that the wording of the limitation of appellants' liability clause in the contract was not ambiguous, and the wording on the limitation clearly reflected that ( processor acted on behalf of ( film company and covered ( film company within the limitation of liability. The ct noted that ( admitted to knowing and generally understanding the limitation clauses and by profession was an attorney with a general understanding of such limitations. The ct held that ('s act of bring his film to ( with his level of understanding of the terms of the contract manifested his assent to those terms.
6. Liability for failure to return goods; 

a) the bailee has a duty to redeliver the goods to the bailor on demand, or if a fixed term has been set for the bailment by K, at the expiration of that term; 

b) The bailee is liable for conversion, regardless of negligence, if the bailee wrongfully refuses to return the goods or if the bailee delivers the goods to the wrong person; 

c) Liability of the bailee is based on negligence if the goods are lost, destroyed or damaged during the bailment. 

d) The burden of proof is normally on the bailor, but if the bailor proves delivery of the goods and failure to return them, or redeliver in a damaged condition, the bailor establishes a prima facie case.  At this point, the burden of going forward with the evidence ordinarily shifts to the bailee. 

7. Rights of bailee against 3rd parties

a) A bailee is entitled to possession of the bailed property or damages against 3d parties who wrongfully take or damage the property; the wrongdoer cannot defeat the bailee’s claim by showing title in another with whom the wrongdoer has no connection. 

8. Rights of bailors against bona fide purchasers

a) ordinarily a person cannot transfer a greater title to property to a 3rd person than the transferor has; thus, a bailee ordinarily cannot defeat the rights of the bailor by transferring the bailed property to a 3rd party; 

b) Under certain circumstances a bailee can transfer a good title to a purchaser even though the transfer is wrongful as against the bailor. This can occur if the bailee is a dealer of the kind of goods bailed and the transferee is a bona fide purchaser for value; 
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F. The law of Gifts

1. Introductory principles

a) a gift is a voluntary transfer of property by one person to another without consideration or compensation.  The person who makes the gift is called the “donor” and the person to whom the gift is made is called the “donee.” 

b) A gift is a present transfer of an interest in property.  If the property is to take effect in the future, it is a mere promise to make a gift and unenforceable in the absence of consideration; 

c) a present gift or either a present or a future interest is valid. There is no necessity that the gift be of the entire interest in the property; 

d) a gift made in a person’s will does not take effect when the will is signed.  It takes effect when the person dies unless between the time the will was signed and the person’s death the will was revoked.  The recipient of the gift in the will has no property right in the subject matter of the gift until the testator dies.  Gifts made in wills are called bequests, legacies or devises; 

e) a gift of property during the donor’s lifetime is valid only if there was intent, delivery and acceptance (as more fully described below)

2.  SEQ CHAPTER \h \r 1Gifts inter vivos  SEQ CHAPTER \h \r 1(between living persons)

a) Basic requirements

(1)  SEQ CHAPTER \h \r 1Intent

(a) The donor must intend to make an immediate transfer of ownership to the donee.  The statements and actions of the donor usually provide the best evidence of intent; 

(i) Can be present interest or future interest;

(ii) But transfer has to be now

(b) Alternatively, intent may be inferred from the donor's act of giving possession of the item to the donee, the nature and value of the item, the relationship between the parties, and other circumstances; 

(2) Key case: Gruen v. Gruen, 496 N.E.2d 869 (N.Y. 1986); 

(a) ( brought suit against ( stepmother seeking a declaration that ( was the owner of a painting gifted to him prior to his father's death. The TC entered judgment in ('s favor, holding that a valid gift was made. ( appealed.
(b) Was a valid gift made? 

(c) The App. Ct.  affirmed TC. The App. Ct.  held that a valid gift consisted of a donative intent, delivery, and acceptance by the donee. As to donative intent, the App. Ct. held that a life estate and remainder could be created in a chattel. The ct continued and held that whether the maker intended the gift to have no effect until after the maker's death, or whether he intended it to transfer, some present interest was the determinative factor. As to delivery and acceptance, the App. Ct. held that delivery need not be physical and acceptance was presumed where the subject of the gift was valuable.
(d) The donor must intend to make an immediate transfer of ownership to the donee.  The statements and actions of the donor usually provide the best evidence of intent.  In Gruen v. Gruen, for example, the donor’s intent to transfer rights in a painting to his son as a birthday present was established in part by a letter that expressly stated: “I therefore wish to give you as a present the oil painting by Gustav Klimpt of Schloss Kammer.  

(e) Alternatively, intent may be inferred from the donor’s act of giving possession of the item to the donee, the nature and value of the item, the relationship between the parties and other circumstances. 
	G gives property to A for life, then to B: 

           Life estate in A (present interest)
   remainder in B (future interest)

| - - - - - - - - - - - - - - - - - - - - - - - - - - - - | - - - - - - - - - - - - - - - - - - - - - - - - - - - - - |

time of gift



    A’s death




(3) Condition precedent vs. condition subsequent

(a) Condition precedent

(i)  SEQ CHAPTER \h \r 1If a condition precedent must be fulfilled before a gift becomes effective, no immediate transfer has occurred and thus no gift will be found;

(ii) I give $100 to A if A gets a haircut next week;

(b) Condition subsequent

(i) I give $100 to A, but if A does not get a haircut next week, this gift is void; 

b) Delivery

(1) Delivery is essential for a gift, but what constitutes delivery depends on the circumstances; 

(2) If the subject matter of a gift cannot reasonably be delivered manually, or the circumstances do not permit it, a symbolic or constructive delivery may suffice; 

(3) A delivery is symbolic when something is transferred to the donee in place of the subject matter of the gift; a constructive deliver is the transfer to the donee of the means of obtaining possession and control over the property; 

(4) The delivery must divest the donor of dominion and control over the property; 

(5) If the subject matter of the gift is already in the hands of the donee, delivery is not necessary; 

(6) Rationale

(a) Donee’s possession helps to demonstrate the donor’s intent to make a gift; 

(b) delivery requirement warns the donor about the legal significance of the act, preventing impulsive conduct that the donor might later regret; 

(c) the donee’s possession provides prima facie that a gift was made; 

(7) Key case: In the matter of the Estate of Szabo, 176 N.E.2d 395 (N.Y. 1961)

c) Methods of delivery

(1) Manual delivery

(2) Constructive delivery

(a) When manual delivery is impracticable or impossible; 

(b) constructive delivery occurs when the donor physically transfers to the donee the means of obtaining access to and control of the property, most commonly by handing over the keys; 

(3) Symbolic delivery

(4) Delivery to 3rd parties

(a) Delivery of a gift may be effected through a third party intermediary; 

(b) It is well-settled law that the status of the 3rd party intermediary turns on the donor’s intent.  

(c) A delivery to a 3rd person on behalf of the donee is a sufficient delivery to satisfy the delivery requirement if the 3rd person is an agent or trustee of the donee and not an agent, bailee or trustee of the donor. Whether the person to whom the property is transferred is an agent or trustee of the donee or an agent, bailee or trustee of the donor depends upon the facts and circumstances of the case;

d) Deeds of gifts

(1) Generally, a deed of gift meant a formal written instrument conveying the gift. 

(2) Deeds of gifts must 

(a) contain language reflecting the donor's intent to make a gift; 

(b) describe the subject matter of the gift 

(c) Identify the donee; 

(d) and is sealed (CL in America has done away with this to a large extent). 

(3) Key case: Irons v. Smallpiece, 106 Eng.Rep. 467 (R.B. 1819)

e) Acceptance

(1) Acceptance by the donee is required for a valid gift.  The donee may refuse to accept since one cannot have property thrust upon him in an inter vivos transaction against his will.  However, acceptance is generally presumed if the gift is beneficial to the donee. 

f) Special rule on engagement rings
(1)  SEQ CHAPTER \h \r 1Courts uniformly agree that an engagement ring is given subject to the implied condition subsequent of future marriage. 

(a) Depends on who called off the marriage; see pp. 78 Note 5; See e.g., Fierro v. Hoel, 465 N.W.2d 669 (Iowa 1990)

(b) Most cts still cling to the traditional view that the donor can recover the ring only if the engagement were dissolved by agreement or if the donee were at fault in breaking the engagement.

(2) But a growing minority of courts follows a "no fault" approach to the issue, always allowing the donor to recover the ring 

(3) Why? 

(a) No fault divorce has become popular

(b) Don’t want to force a bad thing; 

(c) Engagement period is intended to allow a couple to test the permanency of their mutual feelings, the donor should not be penalized for avoiding an unhappy marriage; 

(d) Difficult to assess fault in divorce or breakup. 

3.  SEQ CHAPTER \h \r 1Gifts causa mortis

a) Generally, a gift causa mortis of personal property in anticipation of the donor’s imminently approaching death.  

(1) Unlike a gift inter vivos, a gift caua mortis is revocable; 

(2) The donor may revoke such a gift at any time before his death; in addition, if the donor does not die from the anticipated peril, the gift is automatically revoked as a matter of law; 

b) Basic requirements

(1) Intent

(2) Delivery

(3) Acceptance

(4) Realistic apprehension of imminent death
(5) Personal property
c) Numbers 4 and 5 only apply to Gifts causa mortis.  Although the classic gift causa mortis occurs at the donor’s deathbed, the doctrine also extends to other situations where death may be weeks or even months away.  Most gift causa mortis decisions involve a donor confronting the substantial certainty of death in the near future from a particular illness or affliction, such as cardiac patient about to undergo a particular illness or affliction, such as a cardiac patient about to undergo a risky operation.  A gift made by a donor contemplating suicide may also meet this standard.  A donor’s natural apprehension of death in the distant future, however, does not support a gift causa mortis. 

d) Key case: Coley v. Walker, 680 So.2d 352 (Ala.Civ.App. 1996) 

e) Gifts causa mortis sort of is like a will; very limited exception
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G. Unauthorized possession and bona fide purchasers

1. Rule on bona fide purchasers

a) As a general rule, a seller of personal property cannot pass on better title than he or she possesses, even to a bona fide purchaser.  

b) This CL principle is codified in UCC § 2-403(1): “A purchaser of goods acquires all title which his transferor had or had power to transfer.” 

(1) UCC § 2-403

(a) A purchaser of goods acquires all title which his transferor had or had power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased.  A person with voidable title has power to transfer a good title to a good faith purchaser for value.  When goods have been delivered under a transaction of purchase the purchaser has such power even though (a) the transferor was deceived as to the identity of the purchaser; or (b) the delivery was in exchange for a check which is later dishonored; or (c) it was agreed that the transaction was to be a “cash sale” or (d) the delivery was procured through fraud punishable as larcenous under the criminal law; 

(b) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of business; 

(c) ‘entrusting’ includes any delivery or acquiescence in retention of possession regardless of any condition expressed between the parties to the delivery or acquiescence and regardless of whether the procurement of the entrusting or the possessor’s disposition of the goods have been such as to be larcenous under the criminal law; 

(d) the rights of other purchasers of goods and of lien creditors are governed by [separate codes of rules for Secured Transactions]

c) This approach places a heavy burden on the buyer to investigate the validity of the seller’s title, and presumably serves the policy goal of deterring theft.  In theory, as the difficulty of selling stolen goods increases, the rate of theft should decline.

2. Exceptions

a) CL cts recognized that strict adherence to the rule would greatly impair legitimate commerce.  As a result, cts developed several exceptions that protect the title of a bona fide purchaser of personal property under limited circumstances; 

(1) In order to qualify as a bona fide purchaser, a buyer must

(a) Pay valuable consideration and

(b) Believe in good faith that the seller holds valid title; 

3. Exception is codified in the UCC at § 1-201

a) Entrustment of goods to merchants

(1) One exception involves the owner who entrusts goods to a merchant; 

(2) Under the UCC, one who entrusts possession of goods to a merchant who deals in goods of that kind gives the merchant power to transfer title to a bona fide purchaser in the ordinary course of business; the CL rule is essentially the same; 

b) The rationale for this doctrine is estoppel.  

4. Goods obtained by fraud or duress; 

a) Another exception concerns goods that a buyer procures from an owner by fraud or duress.  The buyer’s title to the goods is not void, but merely voidable if and when the owner successfully litigates the issue.  Until then., the buyer can transfer valid title to a bona fide purchaser

5. Money and negotiable instruments

a) The bona fide purchaser of money or negotiable instruments prevails over the original owner

6. Key case:  Landshire Food Service, Inc. v. Coghill, 709 S.W.2d 509 (Mo.Ct.App. 1986)

a) On August 25, 1984, ( sold his 1979 Rolls Royce to Daniel Bellman in exchange for a cashier’s check in the amt of $94,500.  ( dated and signed his certificate and title in the name of Executive Jet Leasing.  (’s bank later informed him that the check was a forged instrument and ( reported the car stolen. 

b) In early September, 1984, Daniel Bellman, posing as ( sold the car to Hyken ( for $62,000.  There were several discrepancies including: (1) the year of the car in the newspaper; (2) the price was at the low end of fair market value; (3) Bellman’s two forms of identification did not have the same address; (4) and the title to the car had “Executive Jet Leasing” on it.  ( made few inquiries about the discrepancies and bought the car.  The car was later seized by the police.  (and assumingly given back to (). 

c) ( sought a declarative judgment as to the ownership of the car and a judgment in replevin for return of the vehicle. TC awarded it to (. ( appealed. 

d) App. Ct ruled that where the original owner, although induced by fraud, has voluntarily given to another apparent ownership in the car, a bona fide purchaser, who has relied upon that person’s possession of the certificate of title and of the vehicle is protected. However, ( did not meet his burden of proving (“a subsequent purchaser has the burden of proving that he was in fact a bona fide purchaser.”) that he was in fact a bona fide purchaser because he had constructive notice that this car was hot; those include: 

(1) Knowledge of previous transaction, as evidenced by prior assignment on the Ill. certificate of title; 

(2) His failure to have Seller re-sign and re-date the certificate of title at the time of the sale; 

(3) His failure to question Seller about the two contradictory home addresses; 

(4) His recognition that the asking price for the Rolls Royce was at the low end of the fair market value; 

(5) His failure to verify the existence and status of Executive Jet Leasing, the prior transferee named on the title; 

7. Case law has established the definition of a bona fide purchaser as one who pays valuable consideration, has no notice of the outstanding rights of others and who acts in good faith. 

a) A buyer will not be protected where he is put on notice of the irregularities in a seller’s title either by defects in the face of the certificate or by other circumstances.  

b) The requisite notice “may be imparted to a prospective purchaser by actual or constructive notice of facts which would place a reasonably prudent person upon inquiry as to the title he is about to purchase.
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H. Accession

1. Basic rule

a) when one person uses labor or materials to improve a chattel owned by another, the doctrine of accession determines who receives title to the resulting product; 

b) the original owner of the chattel almost always retains title where the improver acted in bad faith (e.g., stolen chattel); 

c) Under some circumstances, however, the accession doctrine may vest title in the good faith improver.  If title is awarded to the improver, he or she is obligated to compensate the original owner for the value of the chattel in unimproved condition.  

d) Key case: Bank of America v. J & S Auto Repairs, 694 P.2d 246 (Ariz. 1985)

(1) B of A ( entered into a conditional sale agreement with Duncan for the purchase of a van with a lien in favor of B of A.  Duncan sent the van to J&S Auto repairs.  Duncan abandoned the van and J&S was unable to locate him.  After an initial title search, J&S made repairs to the van, including replacement of the engine, transmission and tires.  J&S was then informed by the title search agency that the B of A had a lien on the van and returned it.  B of A sued for replevin and (s sued B of A for unjust enrichment.  TC awarded the van to B of A and 3,000 in unjust enrichment damages to J&S.  Both parties appealed and the appeals ct reversed the TC decision in favor of B of A. 

(2) Section 42(2) reads: 

(a) A person who, in the mistaken belief that he or a third person on whose account he acts is the owner, adds value to the chattels of another, is not thereby entitled to restitution from the owner for the value of his services or the increased value given to the chattels; but if the owner brings an action for their conversion the added value or the value of the services, whichever is least, is deducted from the damages. 

(b) If repleving is sought, there is no duty to compensate; if conversion is claimed, a duty to compensate arises for the value of services or enhancement value in the form of reduction of damages available to the owner. 

(c) J&S may be entitled to collect the parts or the value of the parts installed in the van. The language of “value of his services or the increased value” does not necessarily encompass detachable parts put into a chattel that could be removed without damage to the chattel.  

(d) In the case the record indicates that the motor and other parts added to the van can be removed without damage to the vehicle.

(3) Is J&S still owners of the parts or if ownership of the parts passed to the bank under the doctrine of accession. 

(4) We believe that the cases such as Atlas and Havas holding that detachable parts are not accessions are better reasoned and provide a more equitable result than Lincoln Bank and Allied Investment by preventing a complete windfall to the chattel owner.  The doctrine of accession stems from the equitable notion that an owner of a chattel is entitled to his chattel in the same or improved condition after it has been tampered with by an innocent trespasser.  The principle was not designed or intended to give the owner of the chattel more than he had to start with, but it was intended to assure he would not obtain his chattel in a condition of less value or usefulness than before it was changed by a third party.  Thus, if the chattel was improved or enhanced and the improvements could not be severed from the chattel without injury to it the improvements passed to the owner;

(5) Atlas and Havas analysis: Mass production of cars have resulted in standardization of equipment allowing for additional and ready removal of many parts without damage to the car.  Whether certain parts can be removed without damage or injury to a vehicle is a factual question that must be determined in each case. 

(6) Lincoln Bank and Allied Investment analysis: Usefulness rationale: motor is in fact a vital, integral part, the very life and substance of the car.  Without the motor, it can serve no useful purpose

2. Addition of labor only

a) As a general rule, one who in good faith applies labor to another’s property acquires title to the resulting product if this process either

(1) Transforms the original item into a fundamentally different article (e.g., seeds planted to produce crops); or

(2) Greatly increases the value of the original item (e.g., timber made into barrel staves).  Under this doctrine, the owner of the original item is entitled to damages equal to the fair market value of the original item. 

b) Key case: Isle Royale Mining Co. v. Hertin, 37 Mich. 332 (1877)

(1) ( mistakenly went onto the land of a mining company ( and cut a quantity of cordwood which they hauled and piled on the bank of Portage Lake.  ( took possession of the wood and ( sued in trover for the conversion of the wood.  TC ruled in favor of (.  

(2) Whether, where one in an honest mistake regarding his rights in good faith performs labor on the property of another, the benefit of which is appropriated by the owner, the person performing such labor is not entitled to be compensated therefore to the extent of the benefit received by the owner therefrom? 

(3) Exception to adverse possession is accession. A trespasser is even permitted to make title in himself to the property of another, where in good faith he has expended his own labor upon it, under circumstances which would render it grossly unjust to permit the other party to appropriate the benefit of such labor. 

(4) A willful trespasser who expends his money or labor upon the property of another, no matter to what extent, will acquire no property therein, but the owner may reclaim it so long as its identity is not changed by conversion into some new product; 

c) Key is that the person 

(1) Acts in good faith

(2) And his/her work destroys its identity or converts it into something substantially different, and the value of the original article is insignificant as compared with the value of the new product, the title of the property in its converted form must be held to pass to the person by whose labor in good faith the change has been wrought, the original owner being permitted, as his remedy, to recover the value of the article as it was before the conversion; 

(a) However, where the identity of the original article is susceptible of being traced, the idea of a change in the property is never admitted, unless the value of that which has been expended upon it is sufficiently great, as compared with the original value, to render the injustice of permitting its appropriation by the original owner so gross and palpable as to be apparent at first blush; 

(b) Example: changing young trees at the value of $25 to hoops worth $700.  In the instant case, the wood is susceptible to being traced and identified and the difference in the value of the two is not differently great. 

(c) Rationale: such a doctrine offers a premium to heedlessness and blunders, and a temptation by false evidence to give an intentional trespass the appearance of an innocent mistake; 

3. Addition of labor and materials

a) the other branch of accession involves adding both labor and materials to another’s chattel.  When materials owned by two different owners are combined together in good faith, the owner of the “principal” materials acquires title to the final product;

4. Rule on Confusion

a) The doctrine of confusion applies when goods of one type, owned by different persons, are intermingled in such a way that they cannot thereafter be separated. 

b) Like accession, it applies when different owners contribute to a whole - - as when grain is deposited in a grain elevator - - but unlike accession, no labor is added to the whole and it is no different from the particular contributions in quality; only the quantity increases.  

c) When the confusion occurs unintentionally with goods of the same type, quality and unit value, or when each owner consents to the intermingling, each contributor owns the whole in proportion to her contribution.  

d) When there is an intentional confusion, the party confusing the goods, the “confuser” has the burden of establishing the extent of proportional ownership, and every reasonably doubt is resolved against the intentional confuser.  

e) In the extreme, then, the intentional confuser forfeits all rights to the intermingled goods to the non-consenting owner. 
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I. Rule of fixtures

1. Whether an object is a fixture is an issue arising in three transactional contexts: 

a) When a vendor removes an object from realty after agreeing to sell it to a purchaser who expects the object to be his when the sale is complete; 

b) When a mortgage lender seeks foreclosure of a lender’s lien on real property; 

c) When a landlord claims that an object is a fixture when a lease is terminated;

2. Three part test in Teaff v. Hewitt, 1 Ohio St. 511, 525 (1853)

a) Real or constructive annexation of the article in question to the realty; 

b) Appropriation or adaptation to the use or purpose of that part of they realty with which it is connected; 

c) The intention of the party making the annexation to make the article a permanent accession to the freehold; 

(1) The intention can be inferred from the nature of the article affixed; 

(2) The relation and situation of the party making the annexation and policy of the law in relation thereto, the structure and mode of the annexation and the purpose or use of which the annexation has been made; 

(3) Intention is based on the objective intention the law  can infer an ordinary reasonable person to have based on the facts and circumstances in the record; 

3. Key case: Wyoming State Farm Loan Bd. v. Farm Credit Sys. Capital Corp., 759 P.2d 1230 (Wyo. 1988)

a) Appellant sought review of an order from the DC of Fremont County, Wyoming, granting summary judgment in favor of appellee in a security interest priority action.
b) Appellee a farming creditor, obtained and maintained a perfected security interest in debtors' farm and equipment. Appellant, the state farm loan board, held a mortgage in debtors' realty, including the irrigated real property. The debtors defaulted on two loans held by appellee who sought to obtain possession of debtors' irrigation pipes. Appellee's interest in the plastic irrigation pipe at issue was not perfected. Appellant opposed appellee's motion contending that the irrigation pipes were fixtures and covered by appellant's mortgage in debtors' realty. The lower ct granted appellee summary judgment. The ct affirmed holding that the pipe in question was designed to be portable and the debtors' did not show an objective intent to make the pipe part of the realty, therefore the pipes were not fixtures and appellee had priority.
c) The denial of summary judgment to appellant was affirmed. The ct held that the debtors' did not show an objective intent to make the pipe part of the realty, that the pipe in question was designed to be portable, therefore the pipes were not fixtures and appellee had priority. 
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II. The law of neighbors

A. Adverse possession

1. (5) Elements of adverse possession

a) Actual

(1) Under the majority view, this element requires that the claimant must physically use the particular land in the same manner that a reasonable owner would; 

(2) Under the minority view, when adverse possession is premised on a mere claim of right, the claimant must cultivate, improve or substantially enclose the property; 

(3) Exception: constructive possession

(a) A special rule applies if the claimant has color of title.  Color of title exists when an adverse possessor has a claim to the land based on a defective document that purports to transfer title, such as an invalid deed or will.   The claimant with color of title who has actual possession of part of the land described in the deed or other document is deemed to be in constructive possession of the entire parcel.

b) Exclusive
(1) The adverse possessor must hold exclusive possession.  In effect, this means that possession must not be shared with either the true owner or the general public.  Yet absolute exclusivity is not required.  The claimant’s possession must be as exclusive as would characterize an owner’s normal use for such land; 

c) Adverse
(1) Objective test: in the majority view, the adverse possessor’s subjective belief about who owns the land is irrelevant; if the possessor uses the land as a reasonable owner would use it - - without permission from the true owner - - this element is satisfied.  

(2) Good faith test: in a dwindling minority of states, the adverse possessor must believe in good faith that he owns title to the land. The possessor must innocently, but mistakenly, think that he is the true owner. 

(3) Intentional trespass test: a few decisions suggest that adverse possessor must (1) know that he does not actually own the land and (2) subjectively intend to take title from the true owner;

d) Continuous

(1) The claimant must hold continuous possession during the statutory period. Yet this standard does not mandate that the claimant physically occupy the land every minute.  The required continuity is measured by the location, nature and character of the land.  Thus, the claimant’s acts of possession need only be as continuous – or as sporadic – as those of a reasonable owner; depending on the nature of the land, possession may be deemed “continuous” even though there are long periods when the claimant does not use the land at all; 

(2) Exception: tacking 

(a) Successive periods of adverse possession by different persons may sometimes be combined together to satisfy the statutory duration requirement.  Tacking is permissible only if the successive claimant are in privity with each other.  This can occur through transfer of deeds but also through devise or intestate succession; 

e) Open and notorious
(1) The acts of possession must be so visible and obvious that a reasonable owner who inspects the land will receive notice of an adverse title claim; 

(2) It is not necessary to show that the owner obtained actual knowledge of the claim, or that the owner conducted an inspection; the owner is charged with the knowledge that a diligent inspection would reveal.  On the other hand, furtive, secret or hidden activities does not satisfy this requirement. 

2. Reasonable owner standard: compliance with these elements is usually measures by the conduct of an average or “reasonable” owner given the location, nature, and character of the land. 

3. Key case: Anderson v. Cold Spring Tungsten, Inc., 458 P.2d 756 (Colo. 1969)

a) Appellant adverse land possessors sought review of the judgment of District Ct of Boulder County (Colorado) in favor of the appellee land owner in its quiet title action.
b) The landowner held the record title to the property in question. An adverse land possessor purchased a cabin located on the property in 1930. He made improvements on the cabin, and from 1930 until the time when this action was commenced he and the members of his family including the other Δs made use of the cabin by spending weekends there during the summer months and occasionally remaining for a month or longer. The adverse land possessors kept the cabin in repair, posted it to warn off trespassers, and kept the door locked and the windows shuttered during periods of nonuse. The adverse land possessor had paid the real estate taxes for each year since his entry on the property. The trial judge found that defendants were entitled to the cabin situated on the property, but not to the land upon which it was situated. On appeal, the ct reversed and held that the trial judge committed error in finding that the original entry onto the property was not hostile because it was peaceable, and that the trial judge committed error in finding that the continued use and occupation of the cabin by the Δs did not amount to adverse possession of any of the property in dispute.
c) The ct reversed the judgment of the trial judge and remanded the case to the TC for further proceedings consistent with its opinion. This case was remanded to the trial ct for a determination of the boundaries of the property to which the adverse land possessors acquired title by actual occupancy and adverse possession.
4. Statute of limitation issues

a) The limitations period for adverse possession is extended or tolled when the owner is unable to protect his interests due to a disability, incompetent, a minor or imprisoned;

b)  SEQ CHAPTER \h \r 1Once the statute of limitations has run, the adverse possessor’s title is treated as though it had existed from the moment his possession began.  This is called the “relation back” doctrine.  Under it, the holder of the record title has no claim to damages to the land during the period of adverse possession, even though the statute of limitations for injury to property may not have run.  It would be “a contradiction in terms” to give the possessor full title, and at the same time hold the possessor liable for damages “for his acts of possession done while his inchoate title was being perfected.  Counce v. Yount-Lee Oil Co., 87 F.2d 572, 575 (5th Cir. 1937).  
c)  SEQ CHAPTER \h \r 1Problems regarding accrual of a cause of action for purposes of the statute of limitations arise in a variety of contexts.  Under the New York statute, how long would B have to bring suit to recover Blackacre? 

(1) In 1970 I grants Backacre to B, who is under a disability.  In 1971, X enters and possesses the property adversely.  In 1985, B’s disability is removed. 

(2) In 1970 O grants Blackacre to B, who is under a disability.  In 1971 X enters and possesses the property adversely.  In 1975 B’s disability is removed. 

(3) In 1970 O grants Blackacre to A during A’s lifetime, then to B at A’s death.  In 1971 X enters and possesses the property adversely.  A dies in 1990. 

(a) [20 years from 1990] – 2010

(4) In 1970 X enters Backacre and possesses it adversely to O.  In 1980 O grants the property to A during A’s lifetime, then to B at A’s death. A dies in 1990. 

(a) [1990].  

(5) In 1970 O dies leaving B, who is a minor, as his heir.  In 1971 X enters Blackacre and possesses it adversely.  In 1975 B is convicted of a felony and imprisoned.  In 1980 B reaches the age of majority.  In 1985 B is released from prison. 

(a) 1991 to sue. 

d) Key case: Fleming v. Griswold, 3 Hill 85 (N.Y. 1842)

(1) Under the Revised Statutes, as formerly, if an adverse possession commence in the lifetime of the ancestor, it will continue to run against the heir, notwithstanding any existing disability on the part of the latter when the right accrues to him or her.
(2) The Ct was clear that the opposite doctrine must prevail; and they did not think their opinion could be changed by discussion, or any reflection they might bestow on the question. They considered the rule entirely settled, that where the statute has begun to run against the ancestor or other person under whom the π claims, it continues to run against the π, notwithstanding any disability when the right accrues to the latter. The Revised Statutes have not changed the law on this subject.
5. Discovery rule’s effect on statute of limitation

a) Key case: O’Keefe v. Synder, 416 A.2d 862 (N.J. 1980)

(1) Δ appealed a grant of summary judgment in π's favor in an action for replevin under N.J. Stat. Ann. § 2A:14-1, in the Superior Ct, Appellate Division (New Jersey).
(2) π artist claimed three paintings in Δ's art gallery were stolen in 1946. Δ asserted he was a purchaser for value, had taken title by adverse possession, and the action for replevin was barred by the statute of limitations period. The ct found the lower ct erred in granting summary judgment to π by concluding the paintings were stolen and Δ had not proved the elements of adverse possession. The ct indicated Δ contested the theft, yet conceded it only for purposes of having his adverse possession claim decided. The ct decided the factual disputes warranted a remand. The ct indicated it could not determine who had title on the limited record before it, but proceeded to resolve questions of law that would become relevant on remand. The ct found the discovery rule applied in determining when the statute of limitations began to run in an action for replevin.
(3) Ct reversed grant of summary judgment in π's favor and remanded back for trial because it was error to accept one of two conflicting versions of material fact when Δ conceded the fact only for purposes of enabling the ct to determine his motion for summary judgment. 
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B. Rights of lateral and subjacent support

1. Lateral support

a) Each landowner has a CL right to lateral support:  the right to have the land in its natural condition supported by adjoining parcels of land

(1) An adjoining owner who withdraws lateral support is strictly liable for all damages caused by the resulting subsidence; 

(2) The law governing the lateral support of land with buildings or other improvements, however, is less clear; 

b) There is also a correlative duty for all owners to provide the same support for neighboring and adjacent soil; 

(1) this duty may not be delegated; 

(2) Both the right and the duty are incidental to land ownership and do not depend on the words of a grant or conveyance; 

(3) as such, they are often called natural rights and duties; 

c) Key case: Noone v. Price, 298 S.E.2d 218 (W.Va. 1982)

(1) ( homeowner sued the ( for negligence for failure to maintain a wall that allegedly provided lateral support for (’s land and house. When the wall was built, (’s home wasn’t built yet.  ( also purchased the house after the wall had become deteroriated. TC ruled in favor of (’s summary judgment.   π claimed that summary judgment was improperly granted to Δ because although the TC correctly stated the rule of law, it applied it incorrectly to the πs’ situation. 
(2) App. Ct. found that the lower ct had improperly awarded summary judgment because π should have been allowed to prove that their land was sufficiently strong in its natural state to support the weight of their house, and that the deterioration of the retaining wall caused successive parts of the hillside to subside until the ripple effect reached the foundation of their house. Δ should therefore have been held liable for negligence in removing the support required by their dwelling. App. Ct. stated that, in order to recover, the π had to prove that the disrepair of the retaining wall would have led ineluctably to the subsidence of their land in its natural condition. If, on the other hand, the land would not have subsided but for the weight of the house, then π would recover nothing.
(3) The ct held that there were insufficient facts in the record so reversal and remand was required. In addition, the ct held that the TC would have to determine if an adjacent landowner had an obligation only to support his neighbor's property in its raw or natural condition, or if the adjacent landowner was liable for both the damage to the land and the damage to any buildings that might be on the land.
2. Subjacent support

a) Each landowner also has a CL right to subjacent support: the right to have the land in its natural condition supported by the earth below;

(1) This arises when the title to the land surface is severed from that of the underlying strata, as for example, when that strata contains minerals; 

(2) In general, the rules that apply to lateral support apply as well to subjacent support;

(3) The traditional rule is that removal of either lateral or subjacent support results in absolute support apply as well to subjacent support; 

b) Key case: Island Creek Coal Co. v. Rodgers, 644 S.W.2d 339 (Ky.Ct.App. 1982)

(1) The circuit ct (Kentucky) entered judgment in accordance with a jury verdict awarding π homeowners damages for injury resulting to their home in a blasting case. Fifty percent of the damage award was assessed against each of two Δs, a coal company and a coal corporation, and punitive damages were also assessed against the coal corporation. The coal company and coal corporation filed separate appeals.
(2) πs’ house was in a subdivision located above the coal company's abandoned underground mines. The coal corporation used explosives in its strip mining activities near the subdivision. πs sought to recover for damages to their home after an earthquake-like blast. The App. Ct. held, inter alia, that: (1) the coal company was liable for the natural state of the surface as of the last time it took coal from the earth; (2) the punitive damages award was proper because the coal corporation continued its blasting after π had personally complained; (3) the TC properly gave punitive damage instructions against only one of the two joint defendants; and (4) the verdict was not inconsistent although the jury found that the coal corporation caused no direct damage, but merely contributed to existing subsidence, and at the same time held the coal corporation liable for punitive damages. The ct reversed and remanded for a new trial on the issue of damages, including punitive damages, however, holding that the πs' expert witness's opinion could not support the verdict and that the jury should consider both types of damages together.
(3) A Ct affirmed the jury's verdict as to liability, including the percentages of fault assigned, but reversed and ordered a new trial on the issue of damages.
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C. Air and Light
1. Airspace
a) Generally, Blackstone’s def applies that land includes not only the face of the earth, but everything under or over it;  Any intrusion that interfered with the owner’s exclusive possession of this air space – such as an overhanging tree branch from a neighbor’s yard – was deemed a trespass; 
b) Key case: Murphy v. Bolger, 60 Vt. 723 (1888)

(1) (’s roof was over (’s land. ( sued for ejectment arguing that (’s roof was on his property, as his land extended below and above the soil; TC ruled in favor of (; 

(2) Is (’s roof in (’s land and therefore subject to ejectment? 

(3) Yes.  ( may maintain an action for ejectment, as each landowner held title to a column of air space that extended upward from the land surface for an infinite distance. 

c) However, with the invention of the airplane, this rule has been changed.  In Causby, the S.Ct. stated that the “rule would subject the operator of every transcontinental flight to “countless trespass suits.” In turn, this would clog these highways and seriously interview with their control and development in the public interest.  It was accordingly necessary to formulate a new approach to ownership of air space.  Modern cts uniformily agree that an airplane overflight within “navigable air space” as defined by federal regulations is not a trespass. 

d) More broadly, it is increasingly accepted that a landowner owns only the air space that is reasonably necessary for the use or enjoyment of the property.  

e) Key case: United States v. Causby, 328 U.S. 256 (1942) 

(1) ( a chicken farmer sued ( US for property taken within the meaning of the 5th Amendment (servitude) for planes that would pass over (’s farm.  (’s chickens would die (due to fright) and productivity would decrease because of lack of sleep due to noise.  ( argue that they were within the minimum safe altitudes of flight, there was no taking of property since the flights were within navigable airspace, and damages were merely incidental damages. 

(2) Can’t apply cujus est solum doctrine to this case; pp. 161 (diminution of value issue)

(3) Lower ct finds a taking – S.Ct. reverses; who wins? 
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I. Water Rights

a. Rivers, Lakes & Other Watercourses

i. Overview

1. Water rights in rivers, lakes, streams and other watercourses are allocated through two basic systems; 

a. The riparian system dominates in eastern states, where water is usually abundant - - title and proximity is key; (location of the land)

b. the prior appropriation system prevails in western states, where water is typically scarce - - purpose and use is key; (first in time) 

c. The difference between the two is fundamental: the riparian system is based on the location of the land, while the prior appropriation system is based on first use of water; 

ii. Riparian system

1. A riparian system allocates water rights to the owner whose land adjoins a river, lake, system or other watercourse; 

2. What is the extent of a riparian water right? There are two approaches to this question;

a. Today virtually all riparian jurisdictions follow the reasonable use doctrine, sometimes called the “American Rule.” Under this approach, a riparian owner may take water for all reasonable uses that do not unreasonably interfere with the uses of other riparian owners; 

i. Whether a particular use is deemed reasonable hinges on a number of factors, including the economic and social value of the use, the purpose of the use, its suitability to the area, the harm caused to other users, the practicality of avoiding the harm, and so forth; domestic users receive special priority; 

ii. While the reasonable use standard facilitates the productive use of land – unlike the “natural flow” rule discussed below – it suffers from the usual defects in ad hoc tests: it is unpredictable in result and expensive to administer; 

b. A few riparian jurisdictions still adhere to the historic natural flow rule.  Under this view, the riparian owner may:

i. take an unlimited amount of water for “natural” uses (e.g., drinking, bathing, washing); and 

ii. take water for “artificial uses” (e.g., irrigation, mining) so long as the natural flow of the watercourse is not substantially diminished in either quantity or quality;

iii. As a practical matter, the natural flow rule tends to restrict new uses, and thus impedes development; 

iii. Prior appropriation system

1. the prior appropriation system is a variant on the familiar first-in-time rule; it allocates water rights to the 1st person to take water from a watercourse for a beneficial use; 

2. The rationale for the prior appropriation system is that it fosters the productive use of the land and, as other capture rules, it provides a predictive “bright line” standard that is easily administered, but tends to encourage wasteful consumption; 

3. the “beneficial use” requirement somewhat resembles the “reasonable use” standard in riparian jurisdictions. Beneficial use has two dimensions: purpose and quantity.   Water may be taken only for a use that has a beneficial purpose (e.g., irrigation, recreation).  And, in most states, only the quantity of water necessary for the beneficial use may be diverted; 

b. Diffused surface water; 

i. All surface water that is not confined in lakes, rivers, streams or other watercourses is known as diffused surface water.  This includes water from flooding, rain, snow melt, springs, or seepage that flows across the land surface or gathers in temporary ponds or puddles; 

ii. Conflicts rarely arise about rights to use diffused water; the surface owner clearly has the right to divert such water.  Rather, in this area the law focuses on the problem of too much water; (i.e., suppose that rainfall runoff from A’s land naturally drains downhill unto B’s land.  Is B obligated to accept this drainage or can she block it?  Can A alter her land in a manner that increases the drainage burden on B’s land?);

iii. Historically, American jurisdictions were divided into 2 diametrically opposed positions on these issues. 

1. In states adopting the common enemy rule, an owner was permitted to repel water from his land in any manner without liability for any resulting injury to others; 

2. Conversely, in states following the civil law rule, an owner could not interfere with the natural drainage of diffused water; 

3. However, these rigid doctrines proved unworkable: the civil law rule effectively prohibited the development of land for new uses, while the common enemy rule allowed landowners to inflect severe injury on others; 

iv. The modern rule of reasonable use is a compromise between these two extremes; roughly ½ of the states have flatly adopted the reasonable use standard: an owner may make reasonable use of the land, even though this alters the flow of diffused water in a manner that harms others; 

v. Most other states have adopted the reasonableness standard indirectly, by using it to temper the application of the common enemy or civil law rules; the traditional common enemy and civil law rules persists online a few states; 

vi. Key case: Westland Skating Center, Inc. v. Gus Machado Buick, Inc., 542 So.2d 959 (Fla. 1989)

vii. Groundwater is simply water located under the land surface.  The law traditionally distinguishes between two categories of groundwater: 

1. Known underground streams (water flowing underground in a defined channel); and 

2. Percolating groundwater (dispersed water that trickles or percolates through permeable subsurface layers); a.k.a. unknown underground streams

viii. In the past, underground percolating water was governed by the “absolute ownership rule” and this groundwater was considered to be part of the land itself, like soil, rocks or trees; whoever owned the land surface also owned the exclusive rights to the percolating groundwater under the land; however…

ix. The law has 4 approaches now to the law of groundwater: 

1. Reasonable absolute ownership. Some states follow the American or “reasonable use” approach, which modifies the absolute ownership rule in two respects; 

a. The water may be used only on the overlying land; and;

b. The use must be reasonable related to the natural use of the land; 

2. Rest. 2nd of Torts. A few states utilize a variant of the reasonable use approach found in the Restatement (Second) of Torts; it determines whether a particular use is reasonable by balancing the equities and hardship among all users; (used by MacArtor v. The Grylyn Crest III Swim Club, Inc.)

3. Correlative rights. A handful of states utilize the “correlative rights” approach; it provides that all owners of land over a common pool of groundwater have equal rights to extract the water for beneficial uses on the overlying land; 

4. Statutory permits. An increasing number of states regulate groundwater rights through a statutory system, usually founded on the prior appropriation model; in these states, a permit is necessary before percolating groundwater can be extracted; 

x. Key case: MacArtor v. The Graylyn Crest III Swim Club, Inc., 187 A.2d 417 (Del. Ch. 1963)

1. MacArtor homeowners ( sought to enjoin Graylyn Crest III Swim Club ( use of their well and use of a loudspeaker.  When ( used their well to fill their pool, (’s well would drop to a level to become unusable.  At TC, expert testimony found that both wells were drawing from the same common pool or reservoir of H2O.  

2. Are (s entitled to relief? 

3. App. Ct. used the “reasonable user” standards and considered several factors: 

a. Purpose

b. Number of users

c. Extent of use

d. Frequency, amount

e. Location of the source of H2O

4. App. Ct. ruled for temporary injunction so that parties could work things out; where have we seen this consider all the circumstances before? Second Restatement in Torts.  Alternatives discussed.

f) Water rights

(1) Diffuse surface water

(2) Groundwater

(3) Riparian and littoral rights

2. Key case: Westland Skating Ctr., Inc. v. Gus Machado Buick, Inc., 542 So.2d 959 (Fla. 1989); 

D. Diffuse surface water

1. Common enemy rule;

a) An owner was permitted to repel water from his land in any manner, without liability for any resulting injury to others

b) Example – Gregg could build a wall around his land to protect it from Steve’s runoff, regardless of harm to Steve.  

2. Civil law rule; 

a) An owner could not interfere with the natural drainage of diffused water; 

b) Example – Noure must accept the natural runoff from Steve’s land; 

3. Reasonable use rule;  

a) Modern rule is a compromise between common enemy rule and civil law rule; 

b) Roughly ½ of the states have adopted the reasonable use standard; 

c) Rule – owner may make reasonable use of the land, even though this alters the flow of diffused water in a manner that harms others; 

REPLACE WITH NEW ESTATES DISCUSSION
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II. Estates in land

a. The fee simple

i. characteristics

1. Fee simple roughly corresponds to the layperson’s understanding of “ownership.” The most common type of fee simple - - called fee simple absolute - - is the largest aggregation of property rights recognized under American law.  It is also - - by far - - the most common estate utilized for ownership for land.  Over 99% of all privately owned land in the US is held in fee simple absolute; 

2. Technically, fee simple is a freehold estate whose duration is potentially infinite.  Thus, if person X holds this estate it may endure forever.   It does not end if person X conveys it to another person; nor does it end if person X dies.  Rather, it endures over time, being transferred in multiple transactions by wills, deeds or intestate succession to perhaps an infinite number of new owners; 

ii. Creation

1. Under the CL approach, a fee simple estate could be conveyed only if a precise legal formula was used.  Unless the correct wording was employed to convey a fee simple or fee tail, the resulting estate would be considered a life estate. 

2. Words of purchase and words of limitation

a. Words of purchase – identify the person who now owns the estate

b. Words of limitation – serve to signal the type of estate person X receives (tells about what A’s rights). 

3. Modern American law assumes that an owner normally intends to convey the entire estate rather than a lesser estate.  This produces a constructional preference for the fee simple. 

4. This fee simple preference mirrors several concerns.  First, in everyday life most grantors both hold fee simple absolute and actually intend to transfer their entire estate.  Construing ambiguous language in a deed or will as transferring fee simple absolute implements this intent and respects the autonomy of the grantor.  Second, the fee simple preference serves the interrelated goals of marketability and efficiency; 

iii. Rights and duties of estate owner

1. Fee simple absolute provides an owner with the maximum quantum of rights recognized under American law.  

iv. Key case: Johnson v. Whiton, 34 N.E. 542 (Mass. 1893)

1. Johnson ( gave a deposit to Whiton ( to purchase land that ( received through a will.  The will provided “and her heirs on her father’s side,” which called into question whether ( could convey the title fee simple absolute, since ( may not have had fsa; 

2. Ct said that ( had fsa, since a man’s will can’t create a new kind of will (numerus clauses). . . limiting the control on the dead hand; idiosyncratic burdens on the land - - control land way into the future; we need to fit this deed into one of our existing categories; (free power of alienation or to transfer it). 

v. Key case: Peters v. East Penn Township School District, 126 A.2d 802 (Pa. Super Ct. 1956)

1. Earl C. Peters ( brought an action for ejectment against East Pen Township School District ( to establish that its title to ¼ acre of ground was a determinable fee which terminated when the use of the land for school purposes was discontinued.  Special verdict was entered in favor of (. 

2. issue 

3. ruling

vi. Fee simple determinable

1. The fee simple determinable automatically expires at a stated time, immediately giving the transferor the legal right to possession; 

2. Fee simple subject to condition subsequent is characterized by words of event or condition (“so long as,” “while” or “during”) while fee simple determinable is characterized by words of time or duration (“on condition that;” “but if,” and “provided however”).  

b. Fee Tail

i. Characteristics

1. to A and the heirs of A’s body

ii. Creation

iii. Accompanying future interests

iv. Rights and duties of estate owner

v. The demise of fee tail

c. Life estates

i. To A for life, then to B

ii. To A for the life of C, then to B (pur autre vie)

d. Term of years

i. To A for 10 years

4. To B for 12 months 

III. Future interests, Definitions

A. Broadly speaking, a future interest is a right to receive possession of property at a future time.  

B. Restatements 2nd (Property) defines it as “as interest in land or other things in which the privilege of possession or of enjoyment is future and not present.  In other words, a future interest is a non-possessory interest that will - - or may - - become a possessory estate in the future.  

C. Why create a future interest

1. Family support motive

a) Future interests are most commonly encountered in family gifts – testamentary or inter vivos gifts of property to relatives.  In effect, they are flexible estate planning tools that allow an owner to control the disposition of property even after death; 

2. Charitable or economic motives

3. When outside family setting, future interests serve either a charitable or economic motivation.  (i.e., suppose person X gives a gift to a local hospital, but wants to ensure that it will be forever used as a hospital.  Person X might grant the interest “only for so long as it is used as a hospital).

D. Types and classifications of future interests

1. Five basic types

a) The reversion; 

b) The possibility of reverter; 

c) The right of entry; 

d) The remainder; and 

e) The executory interest

2. Classification of future interests

a) Starting point.  The starting point for classifying a future interest is to determine the identity of the person who holds it: is the holder a transferor (reversionary) or a transferee (non-reversionary)? 

b) The first three (reversion, reverter and right of entry) can be created only in a transferor; 

3. Subcategories of future interests

a) Future interests may be created in a variety of legal settings.  (i.e., future interests can be created in both real property and personal property such as land vs. stocks/bonds). 

b) Future interests may be either legal or equitable

c) Future interests may be either contingent (may never ripen into a possessory estate; i.e., if X dies at age 20) or non-contingent (it is certain to become possessory upon death). 

4. Classifying Future interests

5. Future interests held by transferor (revisionary future interests)

a) Three types of future interests may be created in a transferor: the reversion, the possibility of reverter and the right of entry.  These interests share a common theme: if one becomes possessory, the estate will belong to the future interests held by a transferor than to future interests given to a third party, or transferee. 

b) Modern law still tends to disfavor the possibility of reverter and the right of entry.  Scholars have long argued that the arcane distinction between these two types of future interests should be abolished, and some cts have adopted this view.

6. Types of future interests

	Table. Linking Freehold Estates & Future Interest

	
	Future Interest



	Estate
	Created in Transferor

(reversionary interest)
	Created in Transferee

(non-reversionary interests)



	Fee simple absolute


	N/A
	N/A

	Fee simple determinable


	Possibility of reverter
	N/A

	Fee simple subject to condition subsequent


	Right of entry
	N/A

	Fee simple subject to executory limitation


	N/A
	Executory interest

	Life estate absolute


	Reversion
	Remainder

	Defeasible life estate


	Reversion
	Remainder or executory interest

	Fee tail


	Reversion
	Remainder


a) Reversions

(1) When an owner conveys an estate deemed “smaller” than the estate he holds, he retains a future interest called a reversion.  

(2) CL traditionally ranked the size or quantum of each estate in descending order as follows:

(a) Fee simple estate

(b) Fee tail

(c) Life estate

(d) Terms of years;

(e) Estates from period to period; 

(f) Estates at will; 

(g) Estates at sufferance; 

(h) Thus, for example, if person X, holding a life estate in Magic Land, conveys a term of years tenancy to person Y, X automatically retains a reversion because X transferred less than his whole estate to Y. 

(3) Possibility of reverter

(a) When a transferor creates a fee simple determinable the future interest retained is a possibility of reverter; 

(b) i.e., if person X conveys Magic Land to Y “so long as the property is used as an orphanage, and then to me” X has expressly reserved a possibility of a reverter; 

(c) Like the reversion, this future interest may also arise by operation of law merely because the transferor hasn’t conveyed his entire interest; 

(4) Right of entry (powers of termination)

(a) When a transferor creates a fee simple subject to a condition subsequent, the future interest retained is most commonly termed a right of entry; 

(b) some authorities call this interest a right of reentry or power of termination.  

(c) i.e., if X conveys Magic Land to Y “but if Y fails to use the property as an orphanage, then X may re-enter and retake the premises,” X has expressly retained a right of entry;  

(5) Future interests held by transferee (non-reversionary interests)

(a) [insert rider on future interests held by transferee] 

7. Vesting 

a) Four categories

(1) indefeasibly vested

(2) vested subject to defeasance 

(3) vested subject to open

(4) contingent

1. Rule Against Perpetuities (RAP) at CL

a. Rule

i. “No nonvested interest is good unless it 

ii. vests, if at all, not later than 21 years after some life in being at the creation of the interest.” 

b. Rationale

i. Essentially a rule of timing

ii. Free alienability of land

iii. Prevent the “dead hand” from controlling property

c. Basic explanation of rule

i. In order to comply with RAP, it must be 

1. logically provable that 

2. within a specified period (equal to the length on one life plus 21 years) 

3. a covered interest will either 

a. “vest” (that is, change from a contingent interest to a vested interest or possesssory estate) or

b. “forever” fail to vest (that is, never vest after the period ends). 

ii. Another way to put it is if there is any possibility - - however remote - - that a covered interest might remain contingent after this perpetuities period expires, the interest is void

d. In applying RAP, the only facts considered are those existing when the future interest becomes effective

e. The (5) elements: 

i. Approach to problems: 

1. determine if RAP applies to the future interest at issue; 

2. decide when the perpetuities period begins

3. determine what must happen for the interest to vest or forever fail to vest

4. identify the persons who can affect vesting; and

5. test each relevant life to determine if any one validates the interest

ii. 1 = RAP applies to only

1. contingent remainders; 

2. vested remainders subject to open; 

3. contingent executory interests

iii. 1 = RAP doesn’t apply to

1. present estates; 

2. future interests in a transferor (a reversion, possibility of reverter, or right of entry); or

3. future interests in a transferee that are deemed “vested” (e.g., indefeasibly vested remainder) except for vested remainders subject to open

iv. 2 = perpetuities period begins when: 

1. the instrument that creates the interest becomes legally effective; 

2. testamentary trust (one that is created under a will) take effect when the settlor (the person creating the trust) dies because it is part of a will. 

3. inter vivos trust (one created during the lifetime of the settlor) is effective under RAP only when it become irrevocable; this happens if: 

a. when the settlor declares it to be irrevocable; or

b. when the settlor dies

v. 3 = why is the interest contingent

1. contingent remainder is contingent on one or more conditions precedents; once the precedent is met, it becomes vested; 

2. executory interests is contingent usually upon a future event; once the subsequent is met, it becomes vested; 

3. if the person who is involved in the precedent or subsequent dies, it will never vest; 

4. special rule on “class gifts” (group of persons) is: 

a. all or nothing rule: if one person in the group does not comply with RAP, all are invalid

b. for vested remainders subject to open the class must close to be considered vested; this can happen in 2 ways: 

i. either when no new members can be added to the class (usually due to the death of an identified ancestor) or 

ii. under the “rule of convenience,” when any class member is entitled to receive possession of his or her share and the prior estate ends

vi. 4 = must be persons who are alive at the time the instrument becomes effective and is used as a yardstick to measure the length of period

1. called “relevant life” (can be more than 1)

2. this includes; 

a. the holder of the interest

b. the person creating the interest; 

c. any person who can affect a condition precedent attached to the interest; and
d. any person who can affect the identity of the holder

vii. 5 = Test each life: 

a. each relevant life is tested to see if the interest will necessarily vest or forever fail to vest during a period = to that person’s life + 21 years; 

b. the goal is to find one relevant life – called the “measuring life” – which will validate the interest; 

c. if you find 1 of 6 that fit, then the interest is valid under RAP; 

2. No “Wait and See”

a. In applying the rule, we do not “wait and see” if the interest actually vests or forever fails.  Rather, we consider only the information available at the time the instrument becomes effective; 

3. What Might Happen Rule

a. Testing a “relevant life” is governed by “what might happen rule”

i. A party trying to uphold the interest must PROVE as a matter of logic that the interest WILL DEFINITELY vest or forever fail to vest, regardless of any possible future events; 

ii. A party trying to invalidate only need show that a future event MIGHT OCCUR, however improbable, that would invalidate interest

b. Example: On 1/1/2000, O gives land “to A for life, then to the 1st child of A to reach age 30 and their heirs of that child.” 

i. A is the “relevant life” 

ii. Can we prove that during A’s life, at his death or w/in 21 years, a child of A will either reach age 30 (vested) or no child of A will reach age 30 (fail to vest)? Absolute not. 

iii. Suppose A’s child “B” is born on 1/1/2002.  B can’t serve as a relevant life, since B wasn’t born at the creation of the will”

iv. One day later (1/2/2002) A is killed by a piece of space junk; B then reaches age 30 in 2032 and the interest vests.  Can’t work here, since A died 1/2/2002, 21 years later, RAP applies, that would be 1/2/2023. 

v. B’s contingent remainder is invalid

f. Rule of Construction

i. Constructional preference for validity

1. One view, RAP should apply “remorselessly” to any situation

2. Rest § 375 says, if 2 constructions, one violates RAP the other doesn’t, use the one that doesn’t. 

g. Consequences of invalidity

i. If RAP invalidates interest, then the invalid interest is stricken from the instrument

ii. Unless the “doctrine of infectious invalidity applies, the other interests are OK so long as none violate RAP

iii. “Doctrine of infectious invalidity”

1. is it better to just strike out the invalid portion or all portions? 

2. handled on a case by case basis

3. key: will the transferor’s intent better carried out if we strike out only the invalid portion or the other portions as well? 

2. Modern policy behind the RAP

a. Is it a useful policy today? No. 

i. future interests subject to RAP are almost always an equitable interest in a trust.  “prudent man rule” gives the trustee a wide field of selection in making trust investments productive; 

1. (this is requirement of a well drawn trust instrument) is required by law – must use reasonable care

2. even if the instrument is not well drawn, the trustee may secure permission by the ct to sell; 

3. statutes in several states have gone even further in permitting the trustee to sell and reinvest in the absence of a power to do so expressed in the trust instrument

ii. the subject matter of the trust is commonly corporate shares and government or corporate bonds. (impact?)

iii. Two interests have been in the past articulated: 

1. RAP is designed to prevent an undue concentration of wealth in the hands of a few; 

a. Death taxes really make this obsolete

2. It is socially undesirable for some members of society to have assured incomes and be protected from the economic struggle for existence; the principle of survival of the fittest should apply; 

3. Prevent the dead hand control

4. Promote productivitiy

iv. Two revised interests a la Lewis Simes

1. RAP strikes a fair balance between the desires of members of the present generation, and similar desires of succeeding generations, to do what they wish with the property which they enjoy; 

b. Know and See Approach

i. Person must meet a difficult 

c. The Fertile Octogenarian

i. Never consider that fact that they could have been adopted. 

ii. Expressly limited to biological births; 

iii. Does it apply or is it a futile relic - - suppose that the niece did adopt a child after the testator’s death.  Is that child known to the testator’s power? No.  It seems that it is consistent with “know and see.” We want to limit the gifts - - and whether it is a birth to an octogenarian. 

d. Afterborn spouse

i. Pound vs. Shorter, 377 S.E.2d 854 (Ga. 1989)

1. Testator dies and the son marries and dies.  The remainder violates the rule because the wife’s death that event might not have occurred within a life in being.  But, the problem is that the wife might be afterborn – not in being at the creation of the gift and it violates the rule; the wife gets the corpus of the trust – that is not the reach – gift is invalid and you strike out the gift and you get a reversion.  

2. Here, the ct was applying a Ga. Statute – 

3. The odds are very born – after born spouse and some of the decendents – not very likely that kind of age disparity.

e. Administrative contingency

i. (pp. 68) Is it consistent or inconsistent with the “known and see.” The testator can’t see their decendents when he dies. 

f. Criticism

i. All or nothing approach is bad.  It disregards the intent of the transferor and thereby frustrates the right to transfer property freely. 

ii. See Lawarence W. Waggoner: the “known and see” 


1. Argument is that since the testator saw some of the generation, it should have been able to include future generations.  That would logically be included. 

3. Saving clauses

a. Two components

i. Perpetuity component – this trust will terminate –

ii. Gift over component – we are giving the corpus of the trust outright 

b. Examples

i. pp. 74 – 

	
	Trust terms

G’s youngest GC (Z) reaches 30
	Saving clause

Death of surv. Of desc. In being at G’s death + 21 years 

	Family 1
	5
	96 years of protection

	Family 2
	15
	96

	Family 3
	25
	91

	Family 4
	35
	96


ii. What these numbers tell us: settlers who use these savings clause are not trying to push the envelope – what they are trying to do simply provide for their grandchildren.  Under Wagonneer’s view of the “know and see” policy – it is simply consistent, since he is not trying to control the estate for many years after the death of the testator.  

4. Reform

a. Deferred reformation – wait and see approach 

b. Uniform Rule

i. Common law validity §1(a)(1)

ii. 90 year wait and see § 1(a)(2)

1. sometimes 90 years will resolve issues; sometimes not

iii. Deferred reformation §3

1. typically, the trustee can file w/ the ct to reform the gift; those circumstances are spelled out in the text; 

2. Can occur

a. Specific issues pp. 90

b. Z’s interest is contingent on reaching 30.  That’s the problem and Z can’t be a validating life under the CL rule – and wouldn’t reach the age of 30 wait and see rule; how can you change this gift

i. We can change the contingency – 30 have Z’s contingent on being alive during the 90 day period after G’s death

ii. ; it would be valid – whether Z would meet the condition; Z’s interest is valid; the entire class gift is valid; 

c. Dynasty Trust – 

i. is not subject to the RAP; specifically designed to last many more generations - - 

ii. hand full of states would abolish the state in perpetuity; Alaska – pp. 95 see Handout

d. Benefits of Dynasty

i. Gain in taxes (money)

ii. St. gov’t and Congress aren’t against it necessarily; jumping on the dynasty trust movement; large exemption; only limited to state perpetuity laws; 

iii. Very early years of the dynasty trusts; we are going to see voters not just settlors and beneficiaries of the dynasty trusts – property controlled a management vehicle – pressure the gov’t rules; for the moment, many more states are getting rid of the role of perpetuity. 
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1. Overview 

a. terminology

i. An easement is a 

1. = nonpossessory interest in land of another; 

2. = a holder of an easement may make appropriate use of the land that is subject to the easement (called the servient tenement), 

3. = BUT may not occupy or possess it except insofar as is appropriate to the right of use; 

4. = a person cannot hold an easement in his own land; 

b. easements can be affirmative or negative

i. affirmative easement

1. = easements that permit use of the land of another in specified ways; 

2. = examples: right to walk across one’s neighbor’s land in order to gain access to a road or to the beach;

ii. negative easement

1. = easements that restrict a person’s use of land; 

2. = example: easements of light and air where the easement prohibits the owner of the servient tenement from blocking the light from adjoining land; 

c. who benefits from easements?

i. appurtenant easements

1. =  easement that benefits the owners of the adjacent land (the dominant tenement); 

2. = appurtenant easements are seen as attached to the dominant land, not to any particular owner of that land; 

3. = by definition, an easement appurtenant exists only when there is both dominant land and servient land; 

4. = treated as integral parts of the dominant estate; 

5. = when easement is transferred, the easement passes along with it, even without an express grant of “appurtenances.” 

6. = an attempt to convey the benefit of the easement to a person with no interest in the dominant estate is therefore a nullity; 

7. = where the dominant tenement is divided and transferred, ordinarily the easement continues and attaches to each part of the divided estate; 

8. = example: A’s right to cross B’s land called Greenacre is presumably an easement appurtenant, attached by Redacre; 

ii. easements in gross

1. = easements that benefit persons who are not necessarily the owners of adjoining property; 

2. = easements in gross are attached to the holder, not the land; 

3. = easement in gross only involve servient land, by definition no dominant land exists; 

4. = an easement in gross may be transferred from one holder to another, unless by its terms it is personal to its holder; 

5. = example: suppose utility company X holds an easement that allows it to maintain power lines that cross Y’s land.  This easement does not benefit X in X’s use of any particular parcel of land. Instead, it benefits X regardless of whether X owns land at all; 

iii. Intention of parties is key/distinguishing appurtenant and in gross; 

1. = intention of the parties determines whether a particular easement is appurtenant or in gross; 

2. = a well drafted express easement will specify the parties intent; 

3. = absent such clear evidence, cts determine intent based on the circumstances surrounding the creation of the easement; 

a. = for example: access easements are almost always appurtenant because they facilitate the holder’s use of a particular parcel of dominant land; 

b. = in the same manner, if an easement contributes to the use or enjoyment of a particular parcel owned by the holder, it will usually be classified as appurtenant; 

c. = the law generally favors the easement appurtenant over the easement in gross because this results in the productive use of land; 

4. = the distinction is critical sometimes; 

a. = for example, an appurtenant easement is automatically transferred when the dominant tenement is transferred while an easement in gross remains with the holder; 

d. Statute of fraud

i. Easements are classified as interests in land for compliance with the SOF, therefore; 


1. = creation of an easement requires a written instrument or memorandum, typically a deed; 

2. = easements may also be implied or acquired by prescription, estoppel, public trust or condemnation, but ordinarily their creation follows the formal requirement established for the creation of estates in land; 

3. = when the land is subject to easement is taken by eminent domain, compensation must be paid to the owner of the easement; 

2. Creation of easements

a. 4 types of easements

i. = express easements

ii. = easements implied from prior existing use; 

iii. = easements by necessity; 

iv. = prescriptive easements

b. Express easements

i. Generally

1. = the express easement is voluntarily created in a deed, will or other written instrument; 

2. = the vast majority of easements are express easements; 

3. = two ways to create an express easement

a. = by grant

b. = by reservation

ii. Express easements created by grant 

1. = easement by grant is typically created when a grantor conveys or “grants” an easement to another person; 

2. = the deed conveying the easement must comply with the same SOF requirements applicable to all deeds; 

a. = must be in writing; 

b. = identify the grantor and grantee; 

c. = contain words manifesting an intention to create an easement; 

d. = describe the effected land; 

e. = be signed by the grantor; 

3. example: Suppose A owns Whiteacre and her neighbor B owns Blackacre.  If A conveys an easement to B that allows her to install and maintain a waterpipe across Whiteacre, the easement arises by grant; 

iii. Easements created by reservation
1. = the easement by reservation arises in a special situation: when a grantor conveys land to another, but retains or “reserves” an easement in that land; 

2. = the formal requirement for creating an express easement by reservation are identical to those governing the express easement by grant; 

3. = controversy is whether you can create an express easement by reservation in a 3rd person; 

4. = Stranger to the deed rule: at CL, an easement could only be reserved in favor of the grantor and 3rd person is invalid 

a. Seminole cases: Estate of Thompson v. Wade, 509 N.E.2d 309 (N.Y. 1987);

i. = π claims an easement over Δ’s parcel to the public road after building a hotel on the waterfront; both parcels were owned by Noble, who had always used Δ’s land to gain access to the public road from the annex parcel; Noble didn’t convey an express easement appurtenant over Δ’s parcel for the benefit of π’s land; 

ii. = instead, Noble “excepted and reserved” to himself personally, and to π’s predecessor in interest, a right of way across Δ’s parcel; after erected the hotel, Δ tried to bar π’s use of her land and π got a quitclaim deed from Noble’s successor in interest; 

iii. = ct holds that Noble could not create an easement benefiting land which he did not own; he could not “reserve” in the deed to Δ’s predecessor in interest an easement appurtenant to the annex parcel for the benefit of π’s predecessor in interest; 

iv. = stranger to the deed rule is followed which states that a deed with a reservation or exception by the grantor in favor of a 3rd party, a so-called “stranger to the deed” does not create a valid interest in favor of that party; 

v. = π argues that ct adopt minority rule (discussed below) and look to a “clearly discernable intent of the grantor” but ct says, that “any frustration can readily be avoided by the direct conveyance of an easement of record from grantor to the 3rd party; 

b. Seminole case: Bunn v. Offutt, 222 S.E.2d 522 (Va. 1976); 

i. = 

5. = some cts are abandoning this rule;

a. = grantor, in deeding property to one person, may effectively reserve and vest an interest in the same property in a third person; 

b. = the Restatement of Property § 472 endorses the validity of grants of 3rd party easements when the intent of the grantor is clar, as does the Restatement of Property Servitudes; one ct describes it as a “inapposite feudal shackle.”

c. = Seminole case: Willard v. First Church of Christ, Scientist, 498 P.2d 987 (1972)

i. = McGuigan has a lot which she provides an easement to the church for church parking; sells the lot to Peterson who sells it to Willard, but Peterson forgets/neglects to put the easement in the title to the Willards; McGuigan wants to allow the church to continue to park there and would have not sold the land to Peterson if there was to be no easement and Willards say “no dice” and “no parking for church patrons;” TC held for the Willards stating that under the CL, grantor can’t reserve an interest (easement by reservation) in the same property to a third party; 

ii. = App Ct reverses stating that a grantor, in deeding property to one person, may effectively reserve and vest an interest in the same property in a third person; key is: 

1. = ct found that grantee paid reduced price; 

2. = removing 3rd party interest would inequitably increase value of property; 

3. = trying to give effect to the grantor’s intent; 

4. = balancing of equity and policy considerations; 

d. Rationale for 3rd party interest

i. = rule that 3rd party interest is invalid comes from archaic English law that freehold estates can be transferred by ceremony of livery of seisin OR through deed; cts were reluctant to use deeds so in order to protect the ceremony of livery of seisin, they refused to allow a reservation in favor of a 3rd party; since ceremony has been abandoned, no need to exclude 3rd parties; 

ii. = preserves the grantor’s intent; 

iii. = prevent potential, inequitable windfall to grantee who pays less for property because of 3rd party interest; 

e. Rationale for express easements

i. = respect grantor’s intent and wishes

ii. = facilitate the efficient use of the land; 

c. Easements by necessity

i. Nature of easement

1. = conveyances of landlocked property create the obvious problem of access; 

2. = cts have inferred an intent to create an easement in these circumstances, reasoning that it would be inconsistent with an intent to grant property rights in the grantee if the grantor would not to permit access to it; 

3. = easement arises by operation of law based on the circumstances of the case, without any express agreement; 

4. = doesn’t require prior use; 

5. = exception to the statute of frauds; 

6. = based on the overriding goal of efficient use of the land; 

ii. Toolbox (3 elements need to be satisfied)

1. = prior common ownership of the dominant and servient estates; 

2. = transfer of one of the estates by the common grantor, creating a lack of access; 

3. = necessity (colorable issue: strict or reasonable?) of the easement for making use of the transferred estate; 

a. majority view: strict necessity

i. = traditional rule is strict necessity; 

ii. = an owner must prove that the severance of title caused the property to be absolutely landlocked; 

1. = parcel must be entirely surrounded by privately owned land, without touching any public roads; and

2. = the owner must not hold an easement or other legal right of access to cross the adjoining land to reach a public road; 

iii. = under this view, if the owner has any legal means of reaching the land - - regardless of how inconvenient, expensive or impractical it may be - - no strict necessity exists; 

iv. = strict necessity must exist at time the title is severed; necessity is measured at the instant in time when the common ownership is severed, not later; 

v. = strict necessity does not apply when events cause the land to be landlocked AFTER the title is severed; (i.e., government closes down road used to enter Blackacre after the land is conveyed and severed); 

b. minority view: reasonable necessity; 

i. = endorsed by the Restatement 3rd of Property – only requires reasonable necessity for the easement; 

ii. = the easement must be convenient or beneficial to the normal use and enjoyment of the dominant land; 

iii. = example: going to Blackacre only by foot necessitates easement for car entrance through Greenacre; 

iv. = might support recognition of easements for non-road purposes, such as easements for utility lines; electricity and telephone lines etc; 

iii. Special rules

1. = easement need not be used at once, it can lie dormant and be activated by a remote grantee; 

2. = servient owner is usually permitted to select the location for the road easement, as long as the route is reasonable; 

3. = easement endures only for so long as the necessity itself exists; if no longer landlocked, easement ends; 

iv. policy rationale

1. = encouraging the productive use of land (landlocked land might remain idle); 

2. = parties presumed intent BUT this favors strict standard since there would be no basis for inferring intent; 

v. seminole case: Kingsley v. Gouldsborough Land Improvement Co., 29 A. 1074 (Me. 1894); 

1. = land is surrounded by water and π seeks easement by necessity to use Δ’s land to enter/exit the land; 

2. = the ct says no, since the π can use the navigable waters, it is inconvenient but not impossible; therefore, under the majority view, π does not have a easement by necessity; 

vi. seminole case: Redman v. 

d. Easements implied by past use

i. general definition

1. = when property owner makes use of one part of their property for the benefit of another part; 

2. = are often described as “quasi-easements” because logically no easement can exist when property is in the same hands; 

3. = even if no expressed agreement to create an easement exists, the ct may infer such intent from the presence of an existing use and impose an easement by operation of law; 

a. = intent is objective intent on the grantor and grantee

b. = based on the circumstances of the conveyance; 

c. = parties can affirmatively express their intent not to create an easement;

4. = SOF is inapplicable; 

5. = may be created either by grant or reservation; 

ii. toolbox/elements

1. = prior common ownership of the dominant and servient estates; 

2. = transfer of one of the estates; 

a. = 1 & 2 is essentially “severance of title” where a tract of land held in common ownership must be divided into two or more parcels: 

b. = at least one parcel must be transferred to a new owner and at lease one must be retained by the original owner; 

3. = continuous and apparent use of the quasi-easement; 

a. = the common owner still owns both parcels, he or she must use one parcel in a manner that benefits the other parcel; 

b. = the pre-existing use must be so “apparent” and “continuous” that the parties presumably intended it to continue; 

c. = cts have redefined the term “apparent” to include uses that are discoverable through reasonable inspection, even if not readily visible; 

4. = reasonable necessity for enjoyment of the dominant estate; 

a. = most states only require a showing of reasonable necessity; 

b. = the easement must be convenient and beneficial to the use and enjoyment of the dominant tenement, but need not be absolutely necessary; 

c. = standard is usually met if the owner of the dominant tenement would be forced to expend substantial money or labor in order to provide a substitute for the easement; 

iii. Policy rationale

1. = commonly justified in terms of party intent (i.e., if an existing use is sufficiently apparent and continuous when a parcel is divided, the parties were on notice of the use and presumably expected – or should have expected – that it would continue; 

2. = promoting the productive use of land; it reflects a bias in favor of continuing land uses that already exist, absent an affirmative objection by a party; 

iv. Seminole case: Flax v. Smith, 479 N.E.2d 187 (Mass.App.Ct. 1985); 

1. = Flax benefited from water and sewage lines that ran through Smith’s land; it would cost 4,800 to install lines directly to Flax’s residence; Flax argues that there is an implied easement; Smith says no; Ct rules in favor of Flax; 

2. = Elements are discussed; 

a. = both lands were in common ownership until it was severed when city took it over due to nonpayment of taxes at which time Flax purchased the property; 

b. = 4,800 was reasonable necessity plus it would be bad for the government if they had to sell the land for cheaper because of no easement; 

c. = the lines were continuous and although not apparent, were reasonable ascertainable; 

d. = app ct affirms that there is a implied easement; 

e. Prescriptive easements; 

i. general definition

1. = closely related to adverse possession; 

2. = easement rights in the land of another can be acquired by conspicuous, long-term use; 

3. = negative easements can’t be obtained/established through prescription; 

ii. Toolbox/elements

1. = open and notorious; 

a. = claimaint’s use must be sufficiently visible and apparent that a diligent owner who was present on the land at the time would be able to discover it; 

b. = use must not be concealed or hidden from view; 

c. = not necessary that the owner have actual knowledge of the use; 

2. = adverse and under a claim of right; and

a. = most commonly litigated issue; 

b. = majority objective test: the claimant need only use the land as a reasonable owner would use it, without permission from the servient owner; the claimant’s subjective intent is irrelevant; 

c. = minority subjective test: requires that the claimant have a good faith belief that he or she is entitled to use the land; 

d. = in the case where the only facts that are present is that there was long term use and no objection by the owner, 

i. = the proof of other elements - - open, notorious, continuous and uninterrupted use - - creates a presumption that the use was adverse and under a claim of right; 

ii. = the burden is then shifted to the owner to prove consent; 

3. = exclusive use; 

a. = minority of states require exclusive use; 

b. = not exclusive use in the adverse possession sense, but that use is independent of uses by others; 

c. = in most cases, this element merely requires that the use must be separate and distinguishable from uses by the general public; 

4. = continuous and uninterrupted for the statutory period;

a. = continuous use

i. = focuses on the conduct of the claimant;  

ii. = continuous use doesn’t mean constant use; 

iii. = the use need only be as frequent as is appropriate given the nature of the easement and the character of the land; (i.e., occasional or seasonal use of an easement may be sufficient); 

b. = uninterrupted use; 

i. = focuses on the conduct of the owner; 

ii. = if the owner succeeds in stopping the use – even for a short period of time – continuity ends; 

c. = statute of limitations; 

i. = the statutory period for adverse possession also applies to prescriptive easements; 

ii. = thus between 10 to 20 years of continuous use are typically required to obtain such an easement; 

iii. Policy rationale;

1. = similar to adverse possession; 

2. = facilitates the productive use of th eland by protecting the industrious claimant’s uses; 

3. = also serves the goal of SOL – minimizing the risk of judicial error and allowing repose; 

iv. Seminole case: Reed v. Peidimonte, 526 N.Y.S.2d 273 (N.Y.App.Div. 1988); ); 

1. = A wants to use driveway and claims prescriptive easement; B doesn’t want to use; key facts: (a) clear and convincing evidence that ( used the driveway openly and notoriously from 1943 to 1970; (b) temporary devices were erected by ( and his predecessor, but were largely uneffective and done on only one occasion; 

2. = ct held that once a party claiming a prescriptive use of an easement demonstrates that the use was open and notorious, continuous and uninterrupted for the prescriptive period, a presumption arises that such use was adverse, and the burden is on the servient landowner to prove that the use was by permission or license; 

3. = ( presented no evidence that express permission was granted; 

4. = mere claim of neighborly accommodation is not proof of permission and predecessor erected temporary barrier on one occasion is evidence of non-permission; 

5. = ( doesn’t need to be exclusive user, he was principal user;

f. Scope of the easement

i. Generally

1. = where grants of easements are made in unambiguous terms, cts limt the extent of the easement to what was specified in those terms or reasonably implied from them; 

2. = dominant estate may not unreasonably increase the burden on the servient estate; 

3. = a change of the use of the dominant estate from agriculture use to commercial use is overburden; 

ii. Toolbox

1. = the scope of an easement may evolve over time as the manner, frequency and intensity of use change; 

2. = the scope of an easement turns on the intent of the original parties; cts consider a number of factors in determining this intent: 

a. = the circumstances surrounding the creation of the easement; 

b. = whether the easement is express, implied or prescriptive, and

i. = for prescriptive easements cts are reluctant to expand; 

c. = the purpose of the easement; 

3. = since it is difficult ascertain the parties’ actual intent, the law relies heavily on what might be called presumed intent; in general, the law presumes that the parties to an express or implied easement intended that the easement holder would be entitled to do anything that is reasonably necessary for the full enjoyment of the easement, absent evidence to the contrary; 

4. = therefore, reasonable changes in the manner, frequency or intensity of use to accommodate normal development of the dominant land are permitted, even if this somewhat increases the burden on the servient land; 

5. = easement holder cannot change the scope of the easement so as to impose an unreasonable burden on the servient land; 

6. = an easement holder cannot use the easement to benefit any parcel other than the dominant land; the normal remedy for violation of the rule is an injunction; 

iii. Seminole case discussing benefits of land other than the dominant land: Brown v. Voss, 715 P.2d 514 (Wash. 1986)

1. = ( held an easement that entitled them to cross (’s land (parcel A) in order to reach their own land (parcel B), which was improved with a single family house.  ( then purchased an adjacent parcel (parcel C) planning first to demolish the house on Parcel B and then to build a house that straddled B & C.  These changes would not increase the burden on Parcel A.  (’s sued to remove the obstructions on the easement placed by (. 

2. = ct held that the ( had no right to extend the easement to serve Parcel C; 

iv. Seminole case discussing reasonable changes to dominant land: Hayes v. Aquia Marina, Inc., 414 S.E.2d 820 (Va. 1992)

1. = Hayes fights Aquia Marina (dominant land) over a proposed expansion of Aquia’s marina business which Hayes claims would unduly burden the servient land’s easement; 

2. = TC finds for Aquia Marina stating that (1) easement existed; (2) easement was not limited to domestic use, but for commercial as well; (3) proposed expansion is reasonable; (4) increased traffic would only change the frequency of use not the type of the easement; (5) paving is reasonable and proper; 

3. = App Ct affirms: 

a. = = reasonable changes in the manner, frequency or intensity of use to accommodate normal development of the dominant land are permitted, even if this somewhat increases the burden on the servient land;

b. = sames as TC decision; 

g. Termination of easements; 

i. Easements may be terminated in many ways including

1. = expiration; 

a. parties might impose an express limitation on the easement to last for only a certain duration; 

2. = merger; 

a. = merger occurs when the servient and dominant tenements come into the same hands; 

b. = the easement does not come into existence again merely by a subsequent severance of the united estates; 

3. = release; 

4. = abandonment; 

a. = normally requires some affirmative act showing abandonment or at least its equivalent; 

b. = mere nonuse of an easement does not meet this standard;

c. = abandonment hinges on the easement holder’s intent: he must affirmatively intend to relinquish his rights; 

d. = cts generally use an objective standard to determine intent, based on the circumstances of each case; 

e. = abandonment will be found if the holder both: 

i. = stops using the easement for a long period;

ii. = takes other actions that clearly manifest intent to relinquish the easement; 

5. = forfeiture for misuse; 

a. = only if injunction will do no good; 

b. = rarely used; 

6. = changed conditions; 

7. = laches; and 

8. = adverse possession; 

9. = easements by necessity normally terminate once the necessity that caused their creation is removed; 

10. = an express easement ends if the servient land is conveyed to a bona fide purchaser without notice of the easement; HOWEVER, the weight of authority holds that such a conveyance does not end an implied easement by prior use or an easement by necessity; 

ii. Burden of proof to show abandonment of an easement is upon the party claiming such abandonment; 

iii. Seminole case: Lindsey v.Clark, 69 S.E.2d 342 (Va. 1952); 

1. = Appellees were the owners of four adjoining lots with their residence on two of the lots. Appellees conveyed the front two-thirds to an individual while maintaining the rear one-third where appellees erected a dwelling and garage for rental purposes. In the deed, there was a reservation of a right of way for the benefit of the rear property. Appellee continued to use the right of way until appellants initiated an action to enjoin appellees from using a driveway on the north side of the property and to have themselves adjudged the fee simple owners of the two lots claimed by them. The trial court found in favor of appellees and the supreme court affirmed the decision. In reaching its decision, the court found that appellees had specifically reserved a right of way over the lots and that there was no intention of abandoning that right of way; 

2. = The supreme court affirmed the decision of the lower court when the court found appellees had specifically reserved a right of way over the lots owned by appellants and they had no intention of abandoning that right of way.

3. = mere lack of use is not enough; 
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1. Overview

a. Basic definition

i. A real covenant is a 

1. = promise

2. = concerning the use of the land; that

3. = benefits and burdens the original parties to the promise and also to their successors; and

4. = is enforceable in action for damages; 

ii. Can be an affirmative covenant or negative covenant

1. = affirmative covenant is a promise to perform a particular act; 

2. = a negative covenant is a promise not to perform a particular act;

iii. What is the difference btw a real covenant and equitable servitude; 

1. = both extend the burdens and benefits of land use covenants to the successors of the original parties; BUT

2. = the traditional remedy for breach of the equitable servitude is an injunction, not damages; 

3. = the requirements for creating a valid equitable servitudes are easier to satisfy; and a broader range of defenses are available against enforcement for an equitable servitude; (see equitable servitudes)

a. = touch and concern is “somewhat more easily met” and

b. = privity requirement is replaced by one of notice; 

c. = key is that EQ SVD’s are sought in a court of equity with relaxed standards; 

b. Toolbox for real covenants 

i. 6 basic elements when original promisee vs. promisor’s successor

ii. Example: A ownes Blackacre and Whiteacre.  A likes his view from Blackacre and doesn’t want any obstructions.  A sells Whiteacre to B with the restrictive covenant that B can’t build anything on Whiteacre that would obstruct A’s view.  B later sells Whiteacre to C who builds an obstruction.  A sues C.  The elements for the covenant to run with the land and therefore apply to C are: 

1. = covenant must be in writing; 

a. SOF and exceptions (part performance/estoppel) apply; 

b. Usually not a problem since it is in a deed; 

2. = the original parties must intend to bind their successors

a. can be found in the express language of the covenant (i.e., “assigns” or “successors” usually evidences intent to run with land); 

b. BUT, intent can be inferred from the nature of the restrictions, the situation of the parties and the other circumstances surrounding the covenant, even if the covenant contains no express language; 

c. Many cts appear to presume that any such covenant was intended to run with the land, absent affirmative evidence that the original parties intended to create only a personal obligation in the promisor; 

d. If the covenant meets the “touch and concern” requirement and thus restricts the use and enjoyment of land intent is found; 

3. = covenant must “touch and concern” the land; 

a. burden of the covenant must relate to the use of the land; must exercise direct influence on the occupation, use or enjoyment of the premises; 

b. negative covenants usually satisfies the “touch and concern” requirements; 

c. affirmative covenants present problems, but homeowner’s association dues have been found to “touch and concern” because it benefits a shared easement; see Neponsit
4. = horizontal privity must exist

a. special relationship between the original parties to the promise – 3 competing views

i. some say mutual interest in the same land; 

ii. majority of states extend the doctrine farther to include all successive interests, including the grantor-grantee relationship; 

iii. number of states have abandoned the requirement altogether; 

b. mutual interests

i. horizontal privity exists between the promisor and promisee who hold mutual interests in the same land at the same time; (i.e., easement); 

c. successive interests

i. when a covenant is created in a transaction involving the conveyance of an interest in land between the covenanting parties; 

ii. grantor-grantee relationship OK

5. = vertical privity must exist; and ‘

a. concerns the relationship between the original covenanting party and his successors; if the successor succeeds to the entire estate in land held by the original covenanting party, vertical privity exists; 

b. if transfer of less than entire estate (e.g., a life term or term of years tenancy), no vertical privity exists; 

6. = the successor must have notice of the covenant; 

a. successor must have notice of the covenant; 

b. arises from the state recording statutes, the notice requirement is satisfied by

i. actual notice; 

ii. record notice; 

iii. inquiry notice; or 

iv. imputed notice

c. However, one acquiring an interest by gift is not a bona fide purchaser.  Accordingly, a divesee, heir or other donee is bound by a prior covenant even without notice; 

iii. 4 basic elements for promisee’s successor vs. original promisor; 

iv. Example: A and B enter into a covenant limiting the height of future buildings on Whiteacre that would obstruct A’s view on Blackacre.  A then sells Blackacre to C.  B then starts to build an obstruction and C says that the covenant between A and B still applies; In order to win, A needs to show: 

1. = the covenant needs to be in writing; 

2. = the original parties must intend to benefit successors; 

3. = the benefit of the covenant must “touch and concern” land; 

4. = vertical privity must be present; 

c. Seminole case: 

i. Rogers v. Watson, 594 A.2d 409 (Vt. 1991)

1. = A wants to keep a motor home on the property.  A had purchased the property from B with a restrictive covenant that prohibits motor homes.  B sells to C who then sues A for injunction to remove motor home; 

2. = A says that the problem is that intent can’t be found (element 2) because the deed from B to C didn’t have restrictive covenant; (restriction didn’t run with the land; 

3. = Ct says no, we can infer the intent because absence of “clearly negating terms” and from extraneous factors, namely, that the original owners included the restrictions on all other property deeds; 

ii. Lesson from Notes after Rogers; RECIPROCAL NEGATIVE SERVITUDES; 5 elements are: 

1. = a common owner subdivides property into a number of lots for sale; 

2. = the common owner has a “general scheme of development” for the property as a whole, in which the use of the property will be restricted; 

3. = the vast majority of subdivided lots contain restrictive covenants which reflect the general scheme; 

4. = the property against which application of an implied covenant is sought is part of the general scheme of development; and

5. = the purchaser of the lot in question has notice, actual or constructive, of the restriction; 

iii. Neponsit Property Owners Ass’n v. Emigrant Industrial Savings Bank, 15 N.E.2d 793 (N.Y. 1938)

1. = A purchased land from B and there was an AFFIRMATIVE covenant that required payment of a fee to be “devoted to the maintenance of the roads, paths, parks, beach, sewers etc; A says forget about it, B sues; 

2. = A says that the covenant doesn’t “touch and concern” the land; 

3. Ct says

a. The question is one for the ct to determine in the exercise of its best judgment “upon the facts of the case”

b. Ordinarily an affirmative covenant is a personal not a real covenant; 

c. A covenant which runs with the land must affect the legal relations - - the advantages and burdens - - of the parties to the covenant, as owners of particular parcels of land and not merely as members of the community as general, such as taxpayers or owners of other lands; 

d. HOWEVER, an easement was enjoyed and payment thus affected the legal relationship of a particular land (def. of easement); Affirmative covenant upheld; 
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Horizontal and Vertical Privity

RULES

Rule 1: 
There must be horizontal and vertical privity for a real covenant to run with the land.  

Rule 2:
No horizontal or vertical privity is necessary for an equitable servitude to run with the land. 

Rule 3:
There are three competing views on horizontal privity.  (1) there must be mutual interest in the SAME land; (2) all successive interests like a grantor-grantee relationship; (3) some states have abandoned it altogether; 

Rule 4:
If there is a transfer of less than the ENTIRE estate, then there is NO vertical privity. 
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1. Overview

a. Equitable servitudes definition


i. An equitable servitude is a

1. = promise concerning the use of land that

2. = benefits and burdens the original parties to the promise and their successors; and

3. = is enforceable in equity; 

4. = like real covenants, the equitable servitude is essentially a tool that allows a promise to be enforced by or against a successor party under limited circumstances; 

ii. Equitable servitudes distinguished from real covenants

1. = the standard for enforcing a promise as an equitable servitude is easier to meet than the standard for real covenants; 

2. = a broader array of defenses applies to the equitable servitude; 

3. = traditional remedy for violation of an equitable servitude is an injunction, not damages; 

b. Toolbox

i. Original promisee vs promisor’s successor (4 elements)

ii. Example: A buys land from B with an equitable servitude that A won’t sell porn on the land; A sells to C and C starts to sell porn; can B enforce against C? 4 elements to enforce: 

1. = the promise must be in writing or implied from a “common plan”

2. = the original parties must intend to bind successors; 

3. = the promise must “touch and concern” land; and

4. = the successor must have notice of the promise; 

a. successor must have notice of the promise before acquiring his interest; 

b. under the prevailing American view, however, the notice requirement arises indirectly from the state recording statutes, not as a direct element of the equitable servitude; 

c. a later purchaser who acquires an interest for value and without knowledge of a prior adverse claim is protected under the recording statutes as a bona fide purchaser; 

d. Notice can be: 

i. = actual notice; 

ii. = record notice; 

iii. = inquiry notice; or

iv. = imputed notice; 

5. = NOTE: neither horizontal privity nor vertical privity is required; 

iii. Promisee’s successor v. original promisor (3 elements)

iv. Example: A buys land from B with an equitable servitude that A won’t sell porn on the land; B sells to C and A starts to sell porn.  Can C enforce against A? 3 elements

1. = the promise must be in writing or implied form a “common plan;”

2. = the original parties must intend to benefit successors; and

3. = the promise must “touch and concern” land; 

v. Promisee’s successor v promisor’s successor

vi. Example: A buys land from B with an equitable servitude that A won’t sell porn on the land; B sells to C and A sells to D.  D starts to sell porn.  Can C enforce against D?

1. = burden must run; AND

2. = benefit must run; 

c. Enforcement 

i. Key case: Citizens for Covenant Compliance v. Anderson, 906 P.2d 1314 (Cal. 1995); (case describing inferred intent from “common plan”issue); 

1. = A buys property from B and wants to sell wine and llamas on the property; neighbors complain and seek enforcement of an equitable servitude/injunction; Ct of App says no mention in the deed means no enforcement; 

2. = Ct reverses says that intent can be inferred from a common plan; 

3. = if a declaration establishing a common plan for the ownership of property in a subdivision and containing restrictions upon the use of the property as part of the common plan, is recorded before the execution of the contract of sale, describes the property it is to govern and states that it is to bind all purchasers and their successors, subsequent purchasers who have constructive notice of the recorded declaration are deemed to intend and agree to be bound by, and to accept the benefits or, the common plan; the restrictions, therefore, are not unenforceable merely because they are not additionally cited in a deed or document at the time of the sale; 

d. Termination 

i. Key case: Grange v. Korff, 79 N.W.2d 743 (Iowa 1956)

1. = 

2. = there must be a change in the character of the neighborhood sufficient to make it impossible to secure in a substantial degree the benefits sought to be realized by the restrictions.  Precedents are also referred to which hold the change must be such as to render the restriction valueless to owners of the benefited land and oppressive or unreasonable to the owner of the burdened land; 

e. Seminole case: Tulk v. Moxhay, 41 E.R. 1143 (Ch. 1848)
i. Creation of equitable servitudes; 

1. = A conveyed a park to B. B promised in the deed to maintain the property “in an open state, uncovered with any buildings,” so that A’s property adjacent to it would benefit from a park.  B conveys to C who had notice of the restriction; A tries to enforce a “negative easement” against C but fails since there was no horizontal privity between A and B (in England, only landlord-tenant relationships count as horizontal privity); A seeks injunction on equitable servitude against C and wins; 

2. Why? 

a. C had notice; 

b. Horizontal privity not necessary for an equitable servitude; 

c. Unfair, since price of park was less, and conversion to homes would increase the price of land; 

d. Inefficient use of land - - parks are rare and creation of buildings would reduce value of A’s buildings; 

3. KEY is:

a. = notice

b. = no privity requirement

c. = look at price; if price is lower because of restriction and buyer gets higher price because of no restriction, cts will find unfair; 

d. = look to efficient use of land? Is it efficient? 
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1. Restatements (3rd) of Property: Servitudes

a. Unification § 1.1 (definition), § 8.2 (remedies)

i. Insert

ii. Insert

iii. Insert

b. Modernization

i. Stranger to the deed § 2.6(2)

1. = 

2. = 

3. = 

ii. Necessity: § 2.15

1. = 

2. = 

3. = 

iii. Horizontal privity: § 2.4

1. = 

2. = 

3. = 

iv. Vertical privity: § 5.2, comment b

1. = 

2. = 

3. = 

v. Touch and concern § 3.2

1. = 

2. = 

3. = 
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Chapter 5 Sect 1: Real estate agents

Wednesday, April 24, 2002

1. Real estate agents

a. Terminology

i. Sales persons 

1. = must complete a specified educational program 

2. = must pass an examination

3. = can only work under a broker’s supervision;

4. = realtor associate: a salesperson member of the national association of realtors;  

ii. broker: 

1. = a person must satisfy additional educational and experience requirements; 

2. = realtors: a broker member of the national association of realtors; 

b. Why use an agent

i. Reasons

1. = real estate brokers bring buyers and sellers together; 

2. = assist them to make informed decisions;

3. = assist them with the terms of the agreement; 

4. = buyer or seller might not know much about sales agreement, land transfer procedures, or about the housing market; 

5. = buyers usually have a limited capacity to evaluate the merits of the properties; 

6. = serve in an educational and advisory capacity; 

ii. What is a multiple listing service (MLS)

1. = cooperative venture among brokers;

2. = is a pooled marketing arrangement functioning like a stock or commodity exchange in which listings of properties for sale made with any participating broker are circulated; 

c. types of listing agreements (broker’s right to sell)

i. exclusive right to sell

1. = only the broker may attempt to sell the property; 

2. = if another broker or seller arranges for the sale, the exclusive right to sell broker is entitled to the contracted for commission; 

ii. exclusive agency

1. = the broker receives a commission if another broker sells, but not if the sale is effectuated by the seller; 

iii. open listing

1. = one entitling the broker to a commission only if he makes the sale, not if it is made by another broker or by the seller’s own efforts; 

iv. listing agreements often expressly set an expiration date for the listing and if no such date appears in the agreement, a reasonable time is usually implied; 

d. types of agents

i. conventional agent

1. = owes the seller fiduciary duties of good faith

ii. buyer’s agent

1. = fiduciary duty is to the buyer, not the seller

2. = exclusive buyer’s agent: only represents the buyer

3. = buyer’s agent: also represents some sellers; risk that they have a conflict of interest when the buyer is interested in buyer real estate that they also represent; 2 solutions

a. = dual agency/agent for the transaction; agent adopts a neutral perspective, does not act as an advocate for either party, merely facilitates the transaction; 

b. = the buyer may request different representation (e.g., another agent in the same agency to serve as an advocate on their behalf);  

e. when is a commission due

i. Toolbox

1. = the general rule regarding whether a broker is “entitled to a commission if he produces a customer ready, able and willing to buy upon the terms and for the price given the broker by the owner;” 

2. = in the past, this has been construed to mean that once a customer has produced by the broker and accepted by the seller, the commission is earned, whether or not the sale is actually consummated; 

3. = execution of a purchase and sale agreement is usually seen as conclusive evidence of the seller’s acceptance of the buyer; 

4. = BUT, the owner can limit liability for payment of a commission until the customer actually takes a conveyance and pays; 

ii. Seminole case

1. = 

2. = 

3. = 

iii. Dobbs rule

1. = 

2. = 

3. = 

f. The Fair Housing Act (FHA)

i. Rule

1. = 

2. = 

3. = 

ii. Steering

1. = 

2. = 

3. = 


iii. Blockbusting

1. = 

2. = 

3. = 

iv. Exceptions

1. = 

2. = 

3. = 
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