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I. THE JUDICIAL REVIEW DOCTRINE
A. The Origins

Marbury v Madison  5 US 137 (1803)

Facts: Marbury was granted a federal judicial commission (appointed by John Adams and approved by the Senate) on the eve of Thomas Jefferson’s inauguration.  Jefferson noted that the commissions certificate had not been delivered yet, and told his Sec. of State Madison to withhold delivery.  This suit was brought by Marbury to the Supreme Court in its original jurisdiction.  Marbury sought a writ of mandamus, to require Madison to deliver his commission.  The Supreme Court held that the court was powerless to issue the writ of mandamus because the constitution did not grant that power to the high court.  Instead, the supposed power came from the Judiciary Act of 1789.  Marshall, CJ writing for the court found that this grant of writ of mandamus power was in conflict with the constitutions mandate.

Marshall makes a series of logical steps to reach his conclusion, instead of relying on constitutional provisions for judicial review (which there were none) and cases which supported his position (also, none).  

1. That section 13 of the judiciary act (granting mandamus) was inconsistent with the constitution and therefore void.    Constitutional law is paramount and trumps any inconsistent statute.
2. The fact that Congress had enacted Section 13 is not dispositive of the fact that it was constitutionally acceptable.

3. That “it is emphatically the province and duty of the judicial department to say what the law is.”  (1) The traditional function of judges is to decide case which requires interpreting the law.  (2) That function includes determining whether a law is in conflict with the constitution.  (3)  If  repugnancy exist, the judge must give effect to the higher law.  (4) The constitution is paramount law.

Marshall relied on the Supremacy Clause to demonstrate that constitutional law was paramount,  however the “pursuant to” language could be read to mean that all statutes passed after the constitution were all supreme.  

Scholars believe that judicial review was intended to rest in the judiciary and that it was not enumerated because it was not deemed necessary to do so.  

The oath argument [that judges take oaths to uphold the constitution] is not persuasive insofar as members of congress who had passed the Judiciary Act had taken the same oath.

B. Of executive Power

United States v. (Richard) Nixon 418 US 683 (1974)

President Nixon asserted the right to withhold evidence from the federal court, which was deemed crucial to a pending criminal investigation.  The evidence included tape recordings and documents relating to conversations with aids regarding the break in at Democratic Headquarters at the Watergate Hotel.  

The court found that the president did not have absolute immunity from complying with discovery process but instead asserted that there is a presumptive privilege for presidential communications based on an expectation of privacy.  However that presumptive privilege can not prevail over a specific need for evidence in a pending criminal trial.  

The court might have found a larger privilege if the conversation was related to military, diplomatic, or national security interests.

Rejection of the absolute presidential immunity doctrine based on separation of powers theory.

C. Of state action:
1. Martin v Hunter’s Lessee 14 US 304 (1816)

The US Supreme Court has appellate jurisdiction over state court decisions that interpret federal statutes or constitutional provisions.  

Where a treaty with Great Britain was at issue the U.S. Supreme Court twice overruled the Supreme Court of Virginia holding that Section 24 of the Judiciary Act clearly granted the court the US Sup.Ct. the authority to review state decisions where appropriate.

Policy reason: Judges in different states may rule differently on the law, or the constitution, and without appellate power to harmonize the ruling, the law may never have the same construction.

2. Cooper v Aaron 358 US 1 (1958)

The case is a reaffirmation of the principle that the Supreme Court’s decisions on constitutional interpretations bind the states.

“If states could nullify a federal action as claimed, the Constitution itself becomes a solemn mockery.”

Where the governor of Arkansas openly took steps to prevent application of the Supreme Court’s holding in Brown v Board of Education the court held that the governor’s interpretation of the fourteenth amendment was invalid, and that the school policy must be reversed and the state must comply with the ruling in Brown.  

II. SEPARATION OF POWERS

Executive Power is granted by Article II, in this section of the course we looked at when the President can and can’t do certain things, in the context of war time, and with or without the explicit grant or explicit condemnation of congress.  

The powers vested in the President are vague but they are enumerated as follows: “The executive power shall be vested in a President… The President shall be Commander in Chief of the Army and Navy… he shall take care that the Laws be faithfully executed.”

A.   Scope of Presidential Power:

1. Youngstown Sheet & Tube v. Sawyer  343 US 579 (1952)

Steel Seizure Case

President Truman has directed seizure of the nation’s steel industry to avoid a strike asserting that there would be adverse affects from stoppage that would affect the nations defense capabilities.    Truman acted without specific authorization from Congress and instead relied on inherent power of his office.  The Supreme Court held that this action was unconstitutional. 

The opinion reasoned that in an area where Congress can authorize the president to act, the President cannot act alone.  However the other Justices concurred with Justice Black they did not all share the above point.  The case was more closely decided on the ground that since Congress had expressed a will to the contrary (they allowed an 80 day period of injunction in Taft-Hartley) that Truman’s actions were unconstitutional.  

Justice Jackson’s Categories and Inherent Power Limitations:

1. Presidential action pursuant to Congressional authority: “When the president acts pursuant to express or implied authority of Congress, his authority is at its maximum, for it includes all that he possess in his own right plus all that Congress can delegate.

2. Presidential action where Congress is silent: “When the president acts in absence of either a congressional grant or denial of authority, he can only rely on upon his own independent powers, but there is a zone of twilight in which he and Congress may have concurrent authority, or in which its distribution is uncertain.”

3. Presidential action contrary to Congressional directions: “When the president takes measures incompatible with the expressed of implied will of congress, his power is at its lowest ebb, for then he can only rely on his own constitutional powers minus any constitutional powers of congress over the matter.”

Frankfurter, J.  “A gloss on executive power”
From class: The gloss has always been there but it is just now being recognized: a congressional and presidential precedent.  Though in this case Frankfurter does not find the gloss.

“In short, a systematic, unbroken executive practice, long pursued to the knowledge of the congress and never before questioned, engaged by Presidents who have also sworn to uphold the constitution, making as it were such exercise of power part of the structure of our government, may be treated as a gloss on ‘executive power’ vested in the President by §1 of Art. II.”

2.  The line item veto:

Clinton v. New York  524 US 417 (1998)

The Supreme Court by a vote of 6-3 found the Line Item Veto Act unconstitutional on its face, in an opinion written by Justice Stevens.  Breyer, O’Connor, and Scalia dissent.

Stevens argued that the Constitutions silence as to a veto of this kind was an express prohibition relying on vague historical evidence that the President must either accept or reject a bill as a whole.  

This sort of action is a #1 action in Justice Jackson’s chart of President power.  Yet the court found that even with Congress’s express permission that the use was unconstitutional.  The dissent reasoned that in could be in fact true that the constitution’s silence did preclude Congress from granting this power.  Yet, that is not what LIVA did, since the president could already refrain from spending money according to other court cases, that was merely what was going on in this case. 

However, the majority argues that LIVA gave the president “unilateral power to change the text of clearly enacted statutes” which was impermissible.

3. Executive Privilege:

Clinton v. Jones  520 US 681 (1997)

The court holds that the president is accountable to suits based on actions that occurred before he was president or actions not taken in his official capacity or acts outside his official duties.   Therefore there is no immunity, or executive privilege from suit for unofficial acts. 

Clinton merely asked for a delay in the case until after he left office, but the court expressed confidence in the judiciary’s ability to manage litigation with out interfering with Clinton’s duties. 

In Nixon v. Fitzgerald the court held that the President is immune from civil suits for damages caused by official acts.   Part of the courts reasoning in this case was that civil suits would distract the president from his official duties, obviously that reasoning was revised in Clinton v. Jones, though it could be distinguished on the basis that Nixon’s act stemmed from an administrative decision.

In United States v. Nixon the court decided that Nixon’s bold assertion of absolute immunity could not stand against a specific need for discovery in a pending criminal trial.  Though this result might be different if the interests for immunity were to protect military, diplomatic, or national security secrets.

Presidential immunity, if it exists in any form, can most strongly be found when the President is acting out of his official duties and the suit is merely a civil suit.  When a criminal trial is pending, presidential immunity can only be validly asserted when it concerns national security.  

B. Congressional Delegation

1. Panama Refining Co. v. Ryan

293 US 388 (1935)

Concerns Section 9(c) of the National Industrial Recovery Act in which Congress authorized the president to prohibit the transportation of petroleum interstate.   The court writes that Section 9(c) does not require any findings by the president, “So far as this section is concerned, it gives to the president an unlimited authority to determine the policy and to lay down the prohibition, or not to lay it down, as he may see fit.”

“The Congress manifestly is not permitted to abdicate, or to transfer to others, the essential legislative functions with which it is thus vested.”

2. Yakus v. United States

321 US 414 (1944)

Concerns the war time price control measures and whether or not it was impermissible for Congress to delegate to the president the authority to fix the prices and decide which prices would be reasonable.  The court finds that this delegation of power is unlike the delegation in Panama Refining in part because the limits of the President’s authority are more rigidly defined. 

“The Act is thus an exercise by Congress of its legislative power.  In it Congress has stated the legislative objective, has proscribed the method of achieving that objective – maximum price fixing – and has laid down the standards to guide the administrative determination of both the occasions for the exercise of the price-fixing power, and the particular prices to be established.”

The question to ask is whether the scope of the delegation is rigidly defined.  Also important is whether congress has made the critical policy decisions and ruminated on the reasons behind them before delegating to the Executive or one of his agencies.

C. Legislative Veto

Immigration and Nationalization Services v. Chadha

462 US 919 (1983)

Largely ignored decision that struck down the one-house legislative veto because it did not fit within a rigid formal plan of separation of powers.  In this case the INS decided to stay the deportation of an individual but the House included him on a list of people who should be deported regardless, thus in essence vetoing the INS decision.  

“To accomplish what has been attempted by one House of Congress in this case requires action in conformity with the express procedures of the Constitution’s prescription for legislative action: passage by a majority of both Houses and presentment to the President. … In purely practical terms, it is obviously easier for action to be taken by one House without submission to the President; but what is crystal clear from the records of the Convention, contemporaneous writings and debates, that the Framers ranked other values higher than efficiency.”

Since the decision Congress has found other ways to oversee decisions made my regulating agencies, or has continued to use the legis. veto.  By 1999 more than 400 new legislative veto provisions had been enacted.

What level of oversight does Congress retain on a delegation of power to an executive agency?  Can a decision be nullified by a mere vote of one house?

D. Speech and Debate

Art. 1 Section 6 Clause 1.  “The Senators and Representatives shall… be privileged from arrest during their attendance at the session of their respective houses, and in going to or returning from the same, any in any speech or debate in either house, they shall not be questioned in any other place.”

Gravel v. United States

407 US 606 (1972)

The court in a 5-4 opinion held that the immunity extended from a senator to his staff but that publication of the Pentagon Papers in the record or a secondary source was not protected.  Justice Brennan writing for the dissent, “The Court seems to assume that words spoken in debate or written in Congressional Reports are protected by the Clause, so that if Sen. Gravel had recited part of the Pentagon Papers on the Senate floor or copied them into a Senate report, those acts could not be questioned in ‘any other place’.  Yet because he sought a wider audience, to publicize information deemed relevant to matter pending before his own committee, the Senator suddenly loses his immunity and is exposed to grand jury investigation and possible prosecution for the republication.” 

III. WAR POWERS / Other Foreign Relations

The foreign affairs power is invested solely in the national government, where it is divided between the President and Congress.  The President has assumed the Paramount Role, especially in recent times.  The executive has the power to receive ambassadors, conduct external relations and guide diplomacy, and also enter into executive agreements with other countries.  

A. United States v. Curtiss-Wright Export

299 US 304 (1936)

A joint resolution (force of law) delegating power to the president[ C ( P ] to prohibit arm sales to countries engaged in armed conflict in South America.   The court first distinguishes this case from other [C ( P ] cases because the delegation deals with external powers. 

The court surmises that the foreign relations power was never carved out of the state’s original power.  External sovereignty, it reasons, passed directly from the Crown to the United States. 

“It is quite apparent that if, in the maintenance of international relations, embarrassment is to be avoided and success for aims achieved, congressional legislation which is to be made effective through negotiation and inquiry within the international field must often accord to the President a degree of discretion and freedom from statutory restriction which would not be admissible were domestic affairs alone involved.”

Curtiss-Wright holds simply that Congress may delegate broad foreign affairs authority to the President.  Its expansive dicta has, however, supported Presidential claims of foreign powers autonomy even absent any delegation from congress.

B. Prize Cases
67 US 635 (1863)

Concerns an order by President Lincoln to blockade confederate ports at the beginning of the Civil War.  The court finds 5-4 that the President alone decides whether such armed hostile resistance meets such alarming proportions to compel him to suppress the insurrection.  Even if the President had acted in assumption of Congressional powers to declare war, the fact that Congress passed a law in 1861 to “approve and legalize” all acts of the president would cure that supposed defect.

C. War Powers Act

50 USC §§ 1541-1548 (1994)

Passed by 2/3rds of the house over Nixon’s veto.  Every president since has complied, but questioned its constitutionality which has not been decided.  The act requires Consultation and Reporting by the President to members of Congress. 

But most importantly, the Act requires that “within 60 days after a report is submitted or is required to be submitted, the President shall terminate any use of the United States Armed Forces with respect to which such report was submitted unless congress has (1) declared war or has enacted a specific authorization (2) has extended by law the sixty day period or (3)is physically unable to meet as a result of an armed attack on the United States.

The act also allows, by joint resolution, Congress to remove any armed forces outside the territory of the united states and any time.  

IV. PREREQUISITES TO ADJUDICATION

Who: Standing

What: Political Questions, Cases, Controversies

When: Ripeness, Mootness

A. Standing is an essential and unchanging part of the case-or-controversy requirement of Article III.  

A party seeking to invoke a federal courts jurisdiction must show three things according to Lujan v. Defenders of Wildlife:

[Constitutional Standing Test]

1. Injury in Fact.  ( An invasion of a legally protected right or interest that is (a) concrete and particularized and (b) actual or imminent.

2. A causal relationship between the injury and the challenged conduct, (the injury can be traced to the challenged action of the defendant.)

3. A likelihood that the injury will be redressed by a favorable decision.

Consider Warth v. Seldin, here a paragraph from Lexis’ supplement: “Petitioners, Rochester residents of low and moderate income, claimed that the zoning ordinance of respondent effectively excluded persons of low and moderate income from living in the town, in violation of petitioner’s constitutional rights.  The court held that petitioners lacked standing; they failed to allege specific, concrete facts demonstrating that the that the practices of the town harmed them, and that they personally would benefit in a tangible way from the Court’s intervention.”

1. Injury in Fact

a. Taxpayers


The court first stated that a taxpayer does not have standing due to that status in and of itself in Frothingham v. Mellon.  The court reasoned that (1) a federal taxpayer’s interest is too minute; and (2) a federal taxpayer has no personal interest in the statute that he challenges. The court also feared that this type of litigation, if allowed, would open the floodgates and render the judiciary ineffective.  

The rule in Frothingham though was revised by Flast v. Cohen because the former decision ignored the need to make sure that certain kinds of legislation were immune from judicial review.    Flast holds that for a taxpayer to have standing two conditions must be met:

[Flast Test]

1. The tax payer must attack an expenditure that is an exercise of Congressional power under the Taxing and Spending clause (it is not enough to allege an incidental expenditure of tax funds in the administration of an essentially regulatory statute) and 

2. The taxpayer must show that the challenged expenditure exceeds a specific constitutional limitation on the taxing and spending power.

b. Voters 

Recently the court held in Federal Election Commission v. Akins that a group of voters could sue to compel the American Israel Public Affairs Committee to disclose information concerning membership, contributions, and expenditures. 

The court held that the Flast test was inapplicable and that the plaintiffs rather met all three prongs of the constitutional standing test.  It was held that lack of access to particular information that might prove helpful in voting constituted harm that was concrete and particular.  

c. Members of Congress

Is the injury infact personal and not institutional?

Are there other avenues of redress, such as repealing the legislation?

Individual legislators do not have standing to challenge in judicial proceedings legislative actions that simply diminish their collective political power without affecting their private interests.   This was most recently held in Raines v. Byrd where the court said that legislators who would have their power diminished by the Line Item Veto Act were not harmed since the injury was “institutional” and “wholly abstract and widely dispersed.”

However, the ruling in Bryd does not preclude all suits from legislators: in Powell v. McCormack the court had ruled that Powell could sue over his exclusion to the House of Representatives and loss of salary. 

The court in Coleman v. Miller allowed Kansas legislators to sue because the pending legislation nullified their vote on future occasion, something that was not present in the Raines case. In Coleman the interested parties were 20 legislators who sought a writ of mandamus to compel state officials to recognize that the state house had not ratified the proposed child labor amendment that carried only if the lieutenant governor’s tie-breaking vote was counted.

B. Political Questions or Justiciability

Cases that contain “political questions” are not justiciable, in part because the court has determined that the constitutional issue is best left to the other branches to resolve. 

1. The six factor test of Baker v. Carr
1. A textually demonstrable commitment of an issue to a coordinate political department

2. A lack of judicially discoverable and manageable standards for resolving it

3. the impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion.  

4. A courts inability to resolve an issue without expressing disrespect for a coordinate branch

5. An unusual need to defer to a prior political decision

6. a situation where the government must speak in one voice

2. Deference to Decisions of Coordinate Branches

Nixon v. United States

506 US 224 (1993)

Judge Nixon was impeached by the House and found guilty by the Senate.   He brought suit claiming that Senate Rule XI allowed a committee to hear witnesses and not the whole body.  The court held that Nixon’s question was nonjusticiable, saying that the Senate’s “sole” power to try all impeachments precluded judicial review.

Here are a list of subject matters where the court found that the question presented was nonjusticiable.

1. Questions related to a republican form of government

2. Questions involving the constitutional guarantee against domestic violence

3. Questions concerning the organization and procedure of the legislative department and the deliberative process of a national political convention.

4. Questions relating to whether laws have been validly enacted.

5. Questions concerning impeachment proceedings

6. Questions involving the deployment of armed forces abroad.

7. Questions involving the recognition of a foreign government

8. Questions relating to sovereignty of a given area

9. Questions relating to treaties, including whether the President has the power to terminate a treaty

Does the question involve, or would it put the court in one of the six positions enumerated in Baker v. Carr?

C. Ripeness / Mootness

1. Ripeness: bars the courts from considering constitutional questions prematurely. 

First decide whether the statute is self-executing or not.  IF a statute is self-executing it is ripe for challenge when it is enacted.  Such a statute is subject to judicial review before it is applied by an administrator, a prosecutor, etc.  A law is self-executing if its mere existence precludes or adversely affects private rights and obligations.  

2. Mootness, “We have no power to adjudicate a case that no longer presents an actual ongoing dispute between the named parties.”

A case is not moot when:

1. the challenged action was in its duration too short to be fully litigated prior to its cessation or expiration, and

2. there was a reasonable expectation that the complaining party would be subjected action again

Consider Roe v. Wade

Also, DeFunis v. Odegaard 416 US 312 (1974)

In which a law student sued to challenge the allegedly discriminatory admission standards of his law school.  The court held that since he was in his last semester of his third year that the suit was moot since the student would complete his education regardless of how the suit was decided.

D.  Jurisdiction, Removal of…

1. Ex Parte McCardle

74 US 506 (1868)

Civil war case.  McCardle was a publisher who petitioned for a writ of habeas corpus (to produce evidence as to why he was being held) but also that the Reconstruction Acts were unconstitutional.  The congressional act to repeal HC conferred jurisdiction was an effort to keep the reconstruction in place.

On appeal it was argued on the merits, but after oral arguments in the Supreme Court, Congress repealed jurisdiction over the subject matter.

The court held that congress had such a power and that it could not consider the case since its jurisdiction had been properly revoked.  However far reaching that decision was the power of Congress is probably not so broad as was enumerated in that decision. 

V. FEDERALISM

1. Overview Federalism, at its most basic level, when stripped of topics not appertaining to this class is basically the quest to sort out power between the Federal government and the state governments.   

The important constitutional guidelines to remember, which are extrapolated on below include:

the federal supremacy clause of Article VI, 

the tenth amendment which declares powers not delegated to the national government are reserved to the states, 

the enumerated federal powers of congress under Article I: 

to regulate interstate commerce (Art. I Sec. 8 Cl. 3),

to regulate property belonging to the United States (Art. IV Sec. 3), 

to declare war (Art. I, Sec. 8), 

and to make all law which shall be necessary and proper for carrying into execution the foregoing powers (Art I, Sec 8, last clause).

the eleventh amendment which constrains federal judicial power against hearing cases by citizens of another (or in some cases citizens of the same state)

2. The 11th Amendment (1798)

“The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by citizens of another State, or by Citizens of Subjects of any Foreign State.”

A. Checklist

( Is a state being sued in federal court?

( Who is the plaintiff?

( If a citizen of another state the 11th Amendment expressly forbids the suit.



Except: 14th Amendment claims


( If a foreign citizen, same as above


( Is the plaintiff a citizen of the state being sued?

Most recent authority (Alden v Maine, Seminole Tribe v Florida) and case of first impression (Hans v Louisiana) tend to hold that states are immune from suit in federal court except in these instances:


( Is the claim a 14th Amendment Claim?

If so, the claim is allowed, because the 14th Amendment trumps the 11th Amendment as ruled in Fitzpatrick v Bitzer.

What are 14th Amendment claims?


Due process claims


Equal Protection claims

( Does the claim seek to force a state actor to perform a duty already proscribed to him? (By court or congress)

Ex Parte Young : the suit was allowed to proceed where the attorney general had previously been directed by the court to comply with an order.

( Would the suit force the state to pay out monies from the treasury?

The court held that there was no jurisdiction in these cases in Edelman v. Jordan.

( Does the federal question arise from the Commerce Clause?

Previously allowed, now not.  Union Gas has been overruled by Seminole Tribe v. Florida
B. Spectrum of 11th Amendment Jurisprudence
Question: Does the 11th Amendment Allow a citizen of state N to sue state N in federal court?


YES (Allow all suits from same state citizens)

( Brennan’s dissent in Edelman
( Overruled: Pennsylvania v. Union Gas (1989)

( Ex Parte Young (1908)

( Fitzpatrick v. Bitzer (1976)


( Edelman v. Jordan (1974)

( Seminole Tribe v. Florida (1996)

( Hans v. Louisiana (1890)

( Alden v. Maine(1999)

NO (Allow no suits from same state citizens)


C. 11th Amendment Case Treatment
1. Hans v Louisiana 
134 US 1 (1890)

Hans was suing his own state in Federal court, Louisiana, for failure to pay interest on bonds thus a claim had arisen under Art. I § 10 which bars a state from impairing the obligation of contracts.  

The eleventh amendment has a textual loophole barring plaintiffs from other states from bringing this action in federal court but does not speak to the power of citizens within a state’s borders from bringing an action against that state in federal court. 

“It is true the amendment does so read, … his suit [might me] maintainable, and then we should have this anomalous result,” which does not comport with the intent of the amendments framers who sought to overturn the ruling in Chisholm v Georgia (1793) that states could be sued in federal court for actions arising under federal law.  

The court relies on the language “shall not be construed to extend” as not limiting but language that would seem to allow a more restrictive outcome.  Federalist 81 states: “It is inherent in nature of a sovereignty not to be amenable to the suit of an individual without its consent.”  

The statute granting arising under jurisdiction granted original jurisdiction “concurrent with the courts of the Several States,” and that this qualification tended to show that this quirky jurisdiction asserted should not stand.

2. Ex Parte Young 
209 US 123 (1908)

Young, the Atty. General of Minnesota, lost an injunction hearing in which the plaintiffs (Northern Pacific Railway Company) alleged that the state commission set maximum prices so low that it amounted to a violation under the 14th amendment.

Young sought to enforce the law against NPRC anyway, in violation of the restraining order.

The plaintiffs, in a second federal case, asked the court to hold the Atty. Gen. in contempt – which the court granted and imposed a fine. 

Young brought an action for a writ of habeas corpus arguing that the 11th amendment forbade the federal court to here the original lawsuit.

“The inquiry necessitates examination of the objection that the suit is one, in effect, against the State of Minnesota [prohibited by the Eleventh Amendment].”

“It is argued that the statute does not specifically make it the duty of the Atty.Gen. to enforce it, he has a full discretion and the court can not attempt to control him in the exercise of his discretion.”

“In our view there is no interference with his discretion under the facts herein.  [The court] can only direct action when it is ministerial in nature.  [This injunction] simply prohibits the agent from doing an act which he had no legal right to do.”

“The use of the name of the State to enforce an unconstitutional act to the injury of complainants is a proceeding without authority… It is simply an illegal act upon the part of a state official in attempting by the use of the name of the State to enforce a legislative enactment which is void because it is unconstitutional.”

3.  Edelman v Jordan  
415 US 651 (1974)

“But the relief in Ex Parte Young was prospective only; … the retroactive portion of the district courts ruling here, which requires the payment of money which the court held should have been paid, stands on quite a different footing.  These funds will obviously not be paid out of pocket of petitioner Edelman. … Thus the award resembles far more closely a monetary award against the state itself.”

“As with most areas of the law, the difference between the type of relief barred by the 11th Amendment and that permitted under Young will not in many instances be that between day and night.”  

[5-4] Reversed.

4.  Seminole Tribe of Florida v. Florida (1996)

Indian tribe of Florida sued its state to compel negotiations under Indian Gaming Regulatory Act.  Dist. Ct. denied Florida’s motion to dismiss.  Circuit court affirmed the dismissal.  Supreme Court; Rehnquist, CJ reversed stating:

1. Congress lacked authority under the  I G R A to abrogate the state’s 11th Amendment immunity

2. Ex Parte Young did not apply in light of intricate remedial provisions of I G R A. 

Justice Souter in dissent quoted Justice Marshall reasoning that, “When there is a federal right there should be a federal remedy.”

Union Gas had in 1989 held that the Commerce Clause expressly empowered Congress to abrogate state immunity from suit.  Seminole Tribe expressly overruled Union Gas and confined Congress’ power to abrogate 11th Amendment immunity to power pursuant to the 14th Amendment.

5.  Alden v. Maine  (1999)

The 11th Amendment sits in its high power, as a symbol of complete state immunity from all claims against it denoted by Congress, here when the FLSA (Fair Labor Standards Act) provided a remedy against a state.  The plaintiff took his case to state courts where the State refused to here his concern, and the federal courts, in an opinion by Justice Kennedy did the same.  The court is more concerned with State immunity and “states rights” then with the remedy this plaintiff should be given due to Congressional action.  

 2. Adequate State Grounds

Congress has provided for Supreme Court review of state court decisions in the following circumstances:

 (a) Final judgments, or decrees, rendered by the highest court of a state in which a decision could be had, may be reviewed by the Supreme Court by writ of certiorari where the validity of a treaty or state of the United States is drawn in question or where the validity of a treaty or statute of the United State is drawn into question or where the validity of a statute of any State is drawn into question on the ground of its being repugnant to the constitution, treaties, or laws of the United States, or where any title, right, privilege, or immunity is specially set up or claimed under the Constitution or the treaties or statutes of, or any commission held or authority exercised under the United States.”

- 28 USC §1257

The court has adopted the adequate and independent state grounds test as an additional limit on its authority.  Basically if constitutional questions can be avoided by asserting that a state court came to a decision based on its own state constitution or interpretations of state law then the US Supreme Court will rely on the state courts interpretations. 

This did not happen in Michigan v. Long where David Long was arrested for possession of marijuana which was found in his trunk during a stop of his car.  The Michigan supreme court reversed the lower convictions holding that the sole justification of the Terry v. Ohio search was the protection of the officers near by and that the evidence should be suppressed.  

The Michigan court relied twice on its state constitution but otherwise relied on federal law.  Justice O’Connor said that this is a vexing problem that has been characterized by ad hoc methods of dealing with cases and that because the Michigan Sup. CT. did not expressly say that it was deciding on state grounds, that it was open for review.

3. Inherent Federal Powers:  The Early Commerce Clause Cases
Why commerce clause history is relevant.

1. As a pattern of development.  Legal realist: Llewellyn ( one precedent is never enough because a court could broaden or shrink the cases authority; whereas a pattern of cases could be more useful as a predictor. 

2. Cyclical nature of Supreme Court interpretations.  Why is it cyclical?  Who happens to be sitting on the court OR cyclical nature of history OR more specifically , state rights v. national rights views change.    

3. Personal philosophies can include different interpretations of economics, as after the depression. 

A. Federal Supremacy


John Marshall and the Early Commerce Cases

From the Lexis supplement: “The significance of the Supremacy Clause became clear after John Marshall became Chief Justice.  Marshall interpreted the clause to carry essentially two meanings: (1) the states may not interfere with the federal government; and (2) constitutional federal action (whether a statute or a treaty or a court decision) prevails over inconsistent state action.  

McCullough v. Maryland expressed the first meaning.  Maryland taxed a federal instrumentality. Such state action, Marshall affirmed, interfered with the functioning of the federal government,  Gibbons v. Ogden articulated the second idea.  The court held New York states invalid so far as they applied to coastwide vessels Congress licensed.  State laws must yield to federal laws when they conflict.”

1.  McCullough v. Maryland 17 US 316 (1819)

findings:

1. Federal power was granted directly from the people

2. Concession that the federal government is one of enumerated powers

3. that the 10th Amendment does not require and “express”  constitutional grant of power to Congress

4. The “necessary and proper” clause expands federal powers

5. The federalist address was a formulation of powers of the federal government

6. “Single” federalism (states can't have sovereignty) 

B. Dual Federalism (Old)

1. Court may feel it must step in before congress overruns the states with regulations, since arguably everything could affect interstate commerce.  

2. Later courts felt this was a mistake and that the states were not going anywhere.  1937 ( 1990 the S. Ct. did not strike down a single federal commerce clause statute.  The states were protected by the political process itself. 

1.  Manufacturing and Exclusionary Power

Federal  Enumerated Art. I § 8 Powers



commerce clause
property
 war power 
necessary +









   proper




no powers    ----------------------------------- Amend I, V





The 10th



Amendment


State Powers                              (Usually not enumerated)


Under dual federalism…

Can a state regulate manufacturing?  Yes   Kidd v. Pearson
( because manufacturing is not commerce (and therefore the federal government can not regulate it.



State power (10th Am.):    Manufacturing



Federal Power: Commerce

Lottery tickets are interstate commerce (or at least there is a Congressional interest in keeping bad items out of commerce: exclusionary power.  Champion v. Ames 


Commerce + exclusion of bad item =

  exclusion are power, all federal.

The exclusionary power was extended in White Slave/Prostitution cases to prohibit transportation of women; even without economic impact being shown.

Hippolite Egg v. United States 247 US 251 (1918)

Upheld prohibition of transfer, sale, and manufacturing off food products which violated the Pure Food and Drug Act. 

2.  Hamer v. Dagenhart  247 US 251 (1918)

Child labor laws were struck down because they did not directly affect the commerce interstate power.  The statute did not allow child labor made goods to be shipped.  So, isn’t this an exercise of the exclusionary power?  The court says no, because in the lottery case the evil attaches after the interstate shipping and here the harm has already taken place.  

The courts argument is unsound, allowing travel encourages the further production.  Also, states who wish to regulate child labor would have to compete economically with those states who did not.  

3. An anomaly (later Affecting commerce power of regulation)

Shreveport Rate Case:   Houston E&W Train Co v. United States 234 US 342 (1914)
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TX





Shreveport 


Houston

The IC (inter state) rate for trains carrying cargo between Shreveport and Houston was higher than the Inter-Texas rate, and the interstate commerce commission ordered Texas rails to raise there rates.  Commerce clause lets Congress regulate intrastate commerce when it effects interstate commerce. 

Holmes:  “States traded ‘no tariff’ policy under Constitution for congressional inter-regulatory agency.  In other words the constitution creates an American Common Market.”

4. Distribution is found to be not part of Interstate Commerce

ALA Schecter Poultry Co. v. United States 295 US 495 (1935)

“Non delegation” doctrine: that a distributor who takes goods from interstate commerce to sell locally is not involved in interstate commerce.


“Jurisprudence of labeling”


C.  Single Federalism

Sea Change // Switch in Time that Saved Nine // new course for Substantive Due Process 

Court packing plan, though it did not go through, brought about jurisprudential changes in West Coast Hotel and Jones + Laughlin v. United States.  The old guard judges (VanDevanter, Sutherland, McReynolds, Sanders) began to die off and were replaced by Roosevelt appointees. 

1.  Jones + Laughlin v. United States “That manufacturing was at the heart of interstate commerce.”





2. Overruling Hamer v. Dagenhart
United States v. Darby  Federal wage + hour laws.  Characterizes Hamer as a departure from Gibbons, expressly overruled.  Use of hit them off at the border argument ( that shipping goods in violation of wage . hour laws is a violation of a statute needed for American Common Market.  Second part of the opinion holds a violation even in the manufacturing (intrastate) portion is a crime if your intent was to ship products across state lines.

3. Interstate Commerce Theories

1. Hit them off at the border. Lottery Case, Darby  “illegal when distributed”

2. Stream of commerce.  Swift, Hippolite, Jones + Laughlin “intention to distribute”

3. Affecting commerce Shreveport, Jones + Laughlin “affects interstate commerce though entirely in state”

4.  The Commerce Power as a Congressional Go-To Clause
a. Katzenbach v. McClung  379 US 294 (1964)

Restaurant refused to serve African Americans.  Court upheld Congress’s power to regulate this as a bona fide economic issue and that this sort of thing affected travel (Gibbons) and commerce.  Relied on the thinking in Heart of Atlanta Motel.

Ollie’s BBQ does not affect interstate travelers, but that they received the food they cooked from different states, and that refusing to serve a substantial part of the population they would sell less food.

b.  Wickard v. Filburn the high water mark 317 US 111 (1942)

The Supreme Court upheld the denial of federal aid to farmers feeding wheat to cows on small farms arguing that it affected interstate commerce because a class of farmers doing the same thing would affect prices.

c.  Perez v. United States  402 US 146 (1971)

Made loan sharking a federal offense, upheld.  Perez is a member of a class and that class was within the reach of federal power so that an individual act which affected interstate commerce need not be shown.  

D. Dual Federalism (New)

After a string of evil appointments and the subsequent darkening of the world, the Supreme Court took a tact back towards the mess of dual federalism and against the thinking in Garcia v. San Antonio MTA which reasoned that Single federalism still preserved states rights because of the physical setup of congress. 

The new tact was all too clear in the decisions of United States v. Lopez and Morrison v. United States.  

1.  United States v. Lopez  514 US 549 (1995)

Struck down Gun Free Schools Act of 1990 because its overstepped Congress’s power inheren in the commerce clause.  In the decision Rehnquist lumps the commerce cases into three, as before unrecognized categories.  1.  Use of channels of interstate commerce,   2.  things that protect the instrumentality of interstate commerce and, 3. substantially  affect interstate commerce.   

Also the court argues that you can not aggregate non-economic causes like was done in Wickard.  

2. Morrison v. United States   

Struck down provisions of a federal civil remedy provision of a violence against women act.  Different from Lopez because Congress includes findings on how this violence is connected to interstate commerce.  The court solidifies its position to make the judgment in a Madison like argument that it “says what the law is”, instead of deferring to the findings of congress. 

3.  New York v. United States 

New York challenged a pact made by all fifty states for the dumping of hazardous nuclear waste at the imperative of Congress who provided for three penalties if a pact was not joined.  The first penalty arose from Congress’ spending power, the second by shutting down access (negative commerce clause) and the third was a choice between regulating under federal guidelines or taking title.  

The Supreme Court declared the third penalty unconstitutional.  O’Connor makes the “truism” argument set forth in Darby but says that dual federalism is part of that truism.    The court also plainly rejects balancing the federal interest, and instead states that if the interest was so great then the federal government could regulate it directly.  

4.  Printz v. United States

Rejected Brady Bill provisions which forced local government agents to carry out congressionally proscribed background checks.  Scalia uses an originalist argument, but only selects some parts of history to use.  In class we discussed this case in terms of where the burden of proof lies:  Scalia argues that since the Constitution does not explicitly say that Congress can do this then they can’t.  Stevens argues that nothing in the Const. says that they can’t do this sort of thing.

E.  Negative (Dormant) Commerce Clause

The negative commerce clause may invalidate State laws over matters concerning interstate commerce even when Congress stays silent. 

1. Marshall’s early views
Gibbons v. Ogden was decided on a supremacy clause tact, and not under the dormant commerce clause.  Marshall, though a strict federalist, believed that states could use their police power to make laws for itself.  In that way, as the supplement writes, “He distinguished between the power being exercised and the subject matter of the power.”  

In Wilson v. Black Bird Creek  Marshall upheld a states power to construct a dam across a navigable creek as a proper exercise of state power although Congress could presumably have regulated the creek under commerce power.

2.  Cooley v. Board of Wardens, Philadelphia  

A  PA law required vessels to use a local boat pilot in the port of Philadelphia or pay a fine.  The law was challenged as violative of the negative commerce clause.   The court recognized a need to reject both polemic arguments and concocted a “spherical” national / local action approach.  When a need for national uniform policy existed then the negative commerce clause, could apply.  Here, because the action was purely local, the state law was valid.  

3.  Modern Approach (Pike v. Bruce Church, Inc.)

Checklist

( Does the state statute discriminate on its face or in its purpose or effect against out-of-staters or interstate commerce?


( YES, apply strict scrutiny, knock the law down most likely


( NO, Use balancing test in Pike v. Bruce Church


( “Where the statute regulated evenhandedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the purative local benefits.”

VI. FIRST AMENDMENT / NON DUE PROCESS RIGHTS

1. Early Cases / Interpretations

A.  Barron v. Baltimore

Held that bill of rights was not applicable to the states, and that when they were written it was in the form of “Congress shall make no law…”  Later the bill or rights was held “incorporated” to the states in the 14th Amendment in the decision of Gitlow v. New York.  

B. First Impressions of 14th Amendment
The Slaughter House Cases 83 US 36 (1872) were the first time the Supreme Court interpreted the 14th Amendment.  The court did not give much weigh to, and still hasn’t given weight to the “privileges and immunities” clause in the 14th amendment.   And at this point there was no acknowledgment of substantive due process (to be discussed later).  The court refused to redistribute power from the states and toward the federal government.  “Most of the decision has since been reversed, and the court has much more liberally construed the 14th Amendment; however, the Court’s interpretation of the Privileges and Immunities clause still stands.”

C.  State Action Doctrine

Civil Rights Cases 109 US 3 (1883)

Invalidated the public-accommodations section of the Civil Rights Acts of 1875, prohibiting racial discriminations in inns, public conveyances, and places of amusement, on the ground that it addressed wholly private discriminatory action beyond enforcement power the 14th Amendment.  

In class we discussed this case in terms of Congress’s power to regulate slavery and “quasi-slavery” pursuant to the 13th Amendment.  There is a “badge of slavery” which in Jones v. Mayer the court decided that Congress has the power to define.  

If the private action has a sufficient nexus with state activity then, in modern cases that private action must comport with Constitutional guarantees.

Utility ( Jackson v. Met. Edison Co.  Majority says that the utility company does not have to give due process.

Homes (  Shelly v. Kramer 334 US 1  Racially motivated covenants.  Because a state court enjoins the sale to enforce the covenant this could be a state action.

Private Employment ( Black v. Cutter Lab. 351 US 292 (1956) Black was fired from her job on the grounds that she was a member of the communist party.  But the court did not take her “state action” argument seriously.

2.  Freedom of Speech

Clear and Present Danger // Incitement to Imminent Lawless Action

Under this rule intent and tendency (to incite) is important.

A.  Schenck v. United States 249 US 47 (1919)

“The question in every case is whether the words used are used in such circumstances and are of such nature as to create a clear and present danger that they will bring about the substantive evils congress has the right to prevent.”

Hugo Black’s View “absolutism”  The constitution says that “no law” shall be passed abridging the freedom of speech, and to black this means absolutely no law, as he his a frequent dissenter in obscenity cases.  About this case Black would comment that shouting fire in a crowded theater is a “breach of the peace”.

B.  Debs v. United States  

Upheld Schenck, and Debs conviction as his speech was bringing about clear and present danger against the draft board.  Debs, even more than Schenk, illustrated the lack of protection that the clear and present danger test afforded speech.  

Justice Holmes focused on the part of Debs’ speech praising his colleagues already locked up for their efforts in opposing the draft.  And rather than finding specific intent to oppose the war, Holmes allowed the jury to find that the “natural and intended effect” of his speech was to obstruct the war.

How clear is “clear” and how present is “present”?  There must be reasonable ground that 1. the evil is serious and that 2. the danger must be imminent.

C. The Marketplace of Ideas

the dissent in Abrams v. United States
Holmes, J: “Persecution for the expression of opinions seems to me perfectly logical.  If you have no doubt of your premises or your power and want a certain result with all your heart you naturally express your wishes in law and sweep away all opposition. … But what men have realized that time has upset many fighting faiths, they may come to believe even more than they believe the very foundations of their own conduct that the ultimate good desired is better reached by the free trade in ideas – that the best of truth is the power of the though to get itself accepted in the competition of the market, and that truth is the only ground upon which their wished can be safely carried out.  That at any rate is the theory of our Constitution.”
This opinion was given weight in Brandeis’s concurrence in Whitney v. California where only an emergency, it was written, can justify repression.

“An emergency which in itself threatens to shit down the marketplace is when the government can step in to prevent the ‘substantive evil’,” Stan Laughlin.

The first amendment was made applicable to the states through the substantial due process line of thinking employed in Gitlow v. New York. 

The supreme court case of Dennis v. United States  recognized the validity of the dissent of Abrams and adopted Holmes and Brandeis’ thinking as the correct first amendment jurisprudence.

D. Incitement to Imminent Lawless Action

1. Brandenburg v. Ohio

Per curiam opinion.  KKK case, despite the use of reprehensible language the court did not find an “incitement to imminent lawless action”  and overrules the line of decision in Whitney  and reverses the conviction.

the new test: “Where such advocacy is directed to inciting or producing imminent lawless action and is very likely to produce such action”

Lawless does not mean just “illegal” but serious and with disregard.  The wording was adopted to avoid the misinterpretation and political trial as was run in Dennis.  

Justice Douglas, writes, “I see no place in the regime of First Amendment for any “clear and present danger” test wither strict and tight as some would make it, or free-wheeling as the Court in Dennis rephrased it.  … I think that all matters of belief are beyond the reach of subpoenas or the probings of investigators.   … The line between what is permissible and not subject to control and what may be made impermissible and subject to regulation is the line between ideas and overt acts.”

Brandenburg’s Bright Lines

The government must prove the three following things:

1. The speech must be an incitement

2. The speech must be objectively likely to produce imminent lawless action

3. The speaker must have subjectively intended to produce such imminent lawless action.

2. Application of Brandenburg in Hess v. Indiana; or, “We’ll take the fucking street later!”

The court reversed Hess’s conviction and applied Brandenburg to say that, “at best his speech was counsel for present moderation, and at worst it amounted to nothing more than advocacy of illegal action at some indefinite future time.”

E. Permissible Restrictions ( Speech in Public Places)

“If everyone spoke at the same time in the same public forum, the resulting chaos would prevent all speakers from communicating their respective messages.   The Constitution permits the government to place limited time, place and manner restrictions on the right to speak in a public forum to ensure that those who wish to speak can be heard.  These restrictions must be content neutral.”

1. Fighting Words Chaplinsky v. New Hampshire
“You are a goddamn racketeer and a damned Fascist.”  

Fighting words are those “by which their very utterance inflict injury or tend to incite an immediate breach of the peace.”  Cases since Chaplinsky have narrowed the doctrine so that the speech must be directed at a particular person.

2. Offensive Language Cohen v. California
Jacket: “Fuck the draft”  The court reversed the conviction of the man in the courthouse wearing the fuck the draft jacket stating that speech conveys not only speech but emotion, “In fact, words are often chosen as much for their emotive as their cognitive force.”

Hostile Audience:

Asking the speaker to desist because the crowd gathered has been incited to violence against the speaker, is an allowable action if the pause is only temporary.  

F. Viewpoint Neutrality

1. R.A.V. v. St. Paul 505 US 377 (1992)

From Lexis supplement: “The RAV Court found the ordinance invalid on its face because it prohibited speech solely on the basis of content.  Writing for a majority of five, Justice Scalia noted that the First Amendment did allow restrictions based on content in certain categories of speech like libel, obscenity, or fighting words.  Quoting from Chaplinsky Scalia states that such words were of “such slight social value as a step to truth that any societal benefit that be derived from them is clearly outweighed by the social interest in order and morality.

While government may proscribe such categories of speech, it could not do so based on the ideas or viewpoint of the speaker.

Beyond discriminating based on the content or ideas within the category of fighting words, the ordinance impermissibly discriminated based on viewpoint.  For example, it permitted the use of the fighting words to hold a sign referring to “anti-Catholic bigots” but not “papists” because the ordinance proscribed words that would provoke violence on the basis of religion.”

“Justice White characterized the majority as offering an underinclusiveness approach, forcing the government to regulate more speech.  He would have simply held the ordinance overbroad because it extended beyond fighting words to punish speech that conveyed anger or resentment.”

2. Texas v. Johnson 

The state of Texas convicted Johnson under its flag desecration statute and conceded that flag burning involved expressive conduct and that it was done in connection with a political protest.  To justify the state law the state asserted that 1. it was concerned with breaches of the peace by people observing the desecration and 2. there was a state interest in preserving the flag as a symbol of nationhood and national unity.  

The court found that no actual breach of the peace had occurred and that the State’s interest was directly related to the suppression of free expression.  The court then concluded that the restriction was content based and invalid. 

United States v. Eichman was another case invalidating a flag desecration law (this time federal).  Lexis: “Justice Brennan rejected this argument (that the law did not make any distinctions based on the content of the speech)  finding that the government’s interest in protecting the flag as a symbol of the nation was directed at suppressing a particular type of communication, i.e., disrespect for the flag.

G. Obscenity

1. Beginning

In 1957 the court considered Roth v. United States and decided that the First Amendment does not protect obscenity.  Balancing the state’s interest in preserving morality and order with an individuals right to freedom of expression, the Court posited the following test for determining what material was obscene: material which deals with sex in a manner appealing to the prurient interest.”

In 1966 Memoirs v. Massachusetts the ct. came up with this three part test: It must be established that:

1. The dominant theme of the material taken as a whole appeals to a prurient interest in sex

2. the material is patently offensive because it affronts contemporary community standards relating to the description or representation of sexual matters

3. and the material is utterly without redeeming social value.

But be aware that this test does not apply when minors are involved and the government has a lesser burden to meet accd. to Ginsberg v. New York.

2. Miller v. California
Relaxed the constitutional protection for obscenity and delineated a new test:

1. Whether the average person applying contemporary community standards would find that the work, taken as a whole, appeals to the prurient interest

2. whether the work depicts or describes, in a patently offensive way, sexual conduct specifically defined by the applicable state law;

(community standard) 

3. and whether the work, taken as a whole, lacks serious literary, artistic, political or scientific value. (national average)

The critical difference between Memoirs and Miller is the absence of the very hard to meet “utterly with out redeeming social value” prong.

3. Paris Adult Theater I v. Slaton and Stanley v. Georgia
This court rendered the Miller test broadly applicable even when the recipient was willing and adult.  “The Paris court distinguished Stanley v. Georgia which held that one cannot be convicted for having obscene materials in one’s home.  The Court refused to extend the protection afforded the private exhibition of obscene materials in one’s home to public displays of obscenity.”

Justice Brennan’s dissent in Paris Adult “criticized the majority for allowing content discrimination.  While Justice Brennan conceded the need for a different standard for minors and non-consenting adults, an argument could be made that this distinction rests on the status of the recipient.”

4. Child Pornography
Child Pornography is a category of speech outside of first amendment protection because the harm overwhelmingly exceeds any interest that might exist in the expression.  In NY v. Ferber the court said, “A trier of fact need not find that the material appeals to the prurient interest of the average person; it is not required that sexual conduct portrayed be done so in a patently offensive manner; and the material at issue need not be considered as a whole.”

So in Osbourne v. Ohio the court upheld a conviction for possessing child pornography in one’s home.  The court narrowed the rationale in Stanley v. GA which protected a right to view obscene materials in one’s own home.  The statute at issue destroyed “ a market for the exploitative use of children,” while the one in Stanley served a “paternalistic interest in regulating the defendant’s mind.”

3. Free Exercise of Religion / Establishment Clause

1. Free Exercise 

Under the rationale in Dept. of Human Resources v. Smith, a law is valid unless it is designed to extinguish the religious practice, or would attempt to coerce the members of the religion not to practice. 

Therefore the court in Smith upheld the decision to not award the respondent unemployment because he was fired for ingesting peyote on the job, even though it was an integral part of one of his Native American religious beliefs.

However the court found that a city ordinance in Church of Lukumi Babalu Aye v. Hialeah was written specifically to deter members of the Church of Santeria from sacrificing animals and was thus unconstitutional.

The court in City of Boerne v. Flores invalidated the Religious Freedom Restoration Act, which was passed pursuant to the decision above in Smith.  The Act sought to codify a previous test no longer used by the Supreme Court but the court found that it was unconstitutional because it exceeded Congress’s remedial authority under Section 5 of the Fourteenth amendment.    Writing for the court Justice Kennedy, found that the FRFA altered the meaning of the free-exercise clause, “changing what the right is,” and not simply enforcing the clause. 

2. Establishment

Broad view:

“Justice Black concluded that the Establishment Clause “was intended to erect a wall of separation between Church and State,” and “that wall must be kept high and impregnable.  We could not approve of the slightest breach,”

Everson v. Board of Education

Narrow view:

Widmar v. Vincent  A school who had opened up its classrooms for use of school groups after the class hours could not prohibit class room use to religious groups.

Rosenberger v Univeristy of Virginia

The Univ. of Virginia, which had allowed state money to go to other school groups could not deny the same money so that a christian group could fund there christian rag.

VII. DUE PROCESS OF LAW

A. Substantive Due Process

“Substantive due process is the concept that there are certain rights so fundamental to our traditions of justice that , no matter what procedural guarantees the government affords, government cannot abridge those rights.  The basis of S D P has been the “liberty” clause of the Fourteenth amendment.  

1. Lochner v. New York  struck down a state work limit statute because it violated the employers freedom to contract, and in effect “sell” his labor for the other fourteen hours that were not proscribed.  The court held that the state could not apply this legislation because it did not have an “appropriate and legitimate” end. 

In dissent Justice Holmes accused the majority of attempting to write in their economic “laissez-faire” philosophies into the constitution stating, “that the 14th Amendment did not enact Mr. Herbert Spencer’s Social Statics.”

2. S D P is also the underpinning of the incorporation cases that make the guarantees of the Bill or Rights applicable by citizen’s against their state governments.    That “liberty” in the fourteenth amendment includes the protections of the first ten amendments.

3. Lee Opticle ended the economic substantial due process line and gave deference to the legislature of Nebraska when they concluded that only opticians could fit frames or change lenses.  The court declined to look into why the bill was specifically enacted but just that a reasonable rationale could have been put forward.

B.  Privacy

1. Buck v. Bell
Sterilization of mentally handicap.  The state showed a sufficient interest, no consideration of one’s right to procreate or to make their own decisions regarding sexuality and pregnancy. 

“Three generations of imbeciles is enough.”

2. Griswold v. Connecticut (1965)

Instructions to married couple on how to prevent pregnancy, charges by Connecticut anti-birth control law.  

The statute was held to violate the couples “right to privacy” which did not exist up until the point.  But Justice Douglas bases it off of a reading and understanding of the guarantees of the first ten amendments.  

“In other words, the First Amendment has a penumbra where privacy is protected from government intrusion.”

3rd A ( privacy ( secure from soldiers in your home

4th A ( privacy ( secure in your things

5th A ( privacy ( to not incriminate, secure in your thoughts

9th A ( Calder v. Bull
The difference between:

decisional privacy (the decision in Eisenstadt and Griswold to use contraception is decisional privacy, or the right not to be interfered with when making important life choices) and 
physical privacy (the belief that government should not be in the bedrooms policing private citizens action, corresponds with actually being in private)

3. Bowers v. Hardwick

Homosexual sodomy case.  The statue however outlawed all forms of sodomy, not just homosexuality, yet the court limited its opinion to those instances.  Justice White reasoned that since 32 of the 37 states at the time the 14th Amendment was passed had sodomy laws, and since none of them were repealed then the fourteenth amendment was not written to provide a protection for homosexuals engaged in sodomy.  This line of thinking is an illustration of strict originalism.

In dissent Justice Stevens, joined by Brennan and Marshall wrote that Griswold, Eisenstadt, and Carey v. Population Services International stand for a right to engage in non-reproductive sexual conduct.  Selective restricting such behavior must be justified by something more than a dislike for homosexuals. 

4.  Roe v. Wade : In terms of our class discussion: A high water mark as opposed to a launching pad

About the time of Roe v. Wade the right to privacy began to be couched in fourteenth amendment liberty terms instead of penumbra rights that were guaranteed and part of the constitution.  Rights that were protected by the “liberty” clause of Am. 14 were subject to criticism as modern day Lochnerism where the court substituted its own philosophies, in this case on decisional privacy, for the actual protections of the Constitution. 

Since Roe the right of privacy has not been extend see:

Bowers and Glucksberg (right to die)

Why has Roe  become a high water mark?

1. Change in personnel on the court (but Laughlin says that only 2 democratic appointees since 1967, so political persuasion has not changed.   

2. Fierce opposition mounted against Roe
3. “Lazy Majority” Ely wrote that a majority of people favor some form of choice so this should be worked out in the political process

4. Perhaps the theory is weak?  That “privacy” is too must like Lochnerism.  Douglas in Griswold made a strong effort to say that the right of privacy was not Lochnerism

C. Equal Protection: Overbreadth / Underinclusivity

In Normal / Traditional drafted statutes where there is no suspect classification, the mischief that the state is looking to criminalize must bear a rational burden to the trait that they have outlawed in the statute in question.  

Overbreadth / Underinclusive arguments are hard to win since they are easily rebutted by the presumption that either the mischief is too hard to pick out that everyone must be regulated (as in reporting requirements) or by the fact that the legislature must start somewhere when regulating a certain trait fully engaged in the mischief.   Though we see an underinclusivity argument by Scalia in RAV v. St. Paul




Perfectly designed statute, both M, T in the circle






invalid statute



T inside M, Underinclusive:  vulnerable to the “had to start somewhere argument”


M inside T, Overbroad:  vulnerable to the “mischief is too hard to pick out”


Court struck down this type in the sterrilization of 3-time felon case Skinner v. Oklahoma 

D. Equal Protection: Suspect Classification

Suspect Classification:



Strict Scrutiny

Race





the government must show a 







compelling interest

Semi-suspect Classification:


Important objectives, 

Gender




Substantially related

Traditional equal 



Ordinary Scrutiny:

protection



 
“a rational basis”

Fundamental rights found in the fifth amendment due process clause: 

(note that the court in Bolling v. Sharp found that the fifth amendment has an “equal protection element”.

1. travel

2. voting

3. freedom from race discrimination
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