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I. Intentional Torts

Intent transfers, except with infliction of emotional distress.

Battery

Battery occurs when the defendant’s acts intentionally cause harmful or offensive contact with victim’s person.

1. Intent

2. Harmful or Offensive Contact

3. Causation

“The intentional snatching of an object from one’s hand is clearly an offensive invasion of his person as would be an intentional contact with the body.”  - Fisher v. Carrousel Motor Hotel Inc. 

Assault

Assault occurs when the defendant’s acts intentionally cause victim’s reasonable apprehension of immediate harmful or offensive contact.   [Most courts require the apprehension to be “reasonable” the restatement does not.]

1. Intent

2. Apprehension ( restatement

3. Reasonable Apprehension ( Common Law

False Imprisonment

The defendant unlawfully acts to intentionally cause confinement or restraint of the victim within a bounded area.  It requires that the victim be conscious of the confinement at the time of imprisonment or if the victim is harmed by the confinement.


Means of Confinement or Restraint

1. Physical Barrier  ( must surround the victim on all sides so that no reasonable means of escape exist

2. Force or Threat of Immediate Force ( The tort of FI recognizes the coercive restraint of immediate force, even when only applied to personal property, but fails to recognize highly coercive, yet non immediate threats.

3. Omission ( When the tortfeasor has a duty to act but fails to do so, as in Whitaker v Sandford (invite to come on boat, refusal to provide transportation to shore.)

4. Improper Assertion of Legal Authority

Trespass to Chattel

Trespass to chattel is the intentional interference with the right of possession of personal property.  The defendants acts must intentionally damage the chattel, deprive the possessor of its use for a substantial period of time, or totally dispossess the chattel from the victim.

Bad faith is not required.  

Conversion

An intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the victim the full value of the chattel.

1. The extent and duration of the actor’s exercise of dominion or control

2. The actor’s intent to assert a right in fact inconsistent with the other’s right of control

3. The actor’s good faith

4. The extent and duration of the resulting interference with the other’s right of control

5. The harm done to the chattel

6. The inconvenience and expense caused to the other


Trespass to Land

One is subject to liability to another for trespass irrespective of whether he thereby causes harm to any legally protected interest of the other if he intentionally enters land in the possession of another or causes a thing to do so, or remains on the land, or fails to remove from the land a thing under which he has a duty to remove.

Intentional Infliction of Emotional Distress

Exists when the defendant by extreme and outrageous conduct, intentionally or recklessly causes the victim severe mental distress.

Extreme and outrageous: “beyond all possible bounds of decency and to be regarded as atrocious, and utterly intolerable in a civilized community.

Third party recovery if and only if (1) they are a close relative or primary victim (2) present at the scene and (3) the defendant knows the close relative is present.

Innkeepers, common carriers, and other public utilities are liable for intentional gross insults which cause patrons to suffer mental distress.  The requirement that the defendant behave in a extreme and outrageous manner is waived.  

II. Defenses to Intentional Torts

9. Consent

10. Self-Defense

11. Defense of Others

12. Defense of Property

13. Recovery of Property

14. Detention for Investigation

15. Necessity

16. Discipline

1. Consent

Consent:
If the alleged victim gives permission, what would otherwise be tortious is instead privileged. 

Expressed Consent: If consent is given, to enter land for example, then there is no liability for trespass to land.  Assume that the consent giver really meant something else then what she said:


Expressed consent is measured by the objective manifestation of the words spoken.  EXCEPT: if the potential tortfeasor knew that the speaker does not actually consent then that knowledge negates the defense. 

Implied Consent:  Consent is implied when, under the circumstances, the conduct of the individual reasonably conveys consent. 


See: O’Brien v Cunard SS Co. (vaccinations on a steam ship case) “Despite the fact that the plaintiff did not intend to consult to the inoculation, the court held that her actions objectively manifested implied consent.”

Consent by Law:  Generally courts recognize by law consent to emergency medical treatment by health professionals when a victim is unconscious and unable to provide consent.  EXCEPT: That wearing a medic bracelet objecting to certain procedures can negate consent.

Invalidation of Consent:

1. Incapacity

Children:  Certain actions by children, including surgery, require the expressed consent of their parents before the surgery.  EXCEPT: A child can consent to certain things like other children borrowing their toys.

Mental Capacity:   An individual without sufficient mental capacity due to insanity or retardation may not legally consent.

Intoxication or Drug Use:   A knowing B is drink may not accept as a gift B’s car based on consent. 

2. Action Beyond Scope of Consent

See: Hackbart v. Cincinnati Bengals holding that a professional football player did not consent to be hit after the play had stopped merely by playing in the game. 

Medical treatment which goes outside the consent given constitutes a battery: consider Mohr v Williams: left ear surgery, right ear consent.  EXCEPT in an emergency.

3. Fraud

A fraudulent failure to disclose a sexually transmitted disease was held to negate consent to sexual intercourse.

4. Duress

Consent procured under physical threat is invalid.  EXCEPT: as a general rule, economic pressure, while coercive, does not negate consent.

5. Illegality

The traditional MAJORITY RULE is that a person can not consent to a criminal act.  

The MINORITY POSITION and the RESTATEMENT holds that a person can consent to a criminal act for the purposes of tort liability.  EXCEPT: where the law is specifically designed to protect members of the victim’s class.

2. Self-Defense

Self-Defense: 
Reasonable force can be used where one reasonably believes such force is necessary to protect oneself from immediate harm.  The defendant must sincerely believe the force is necessary for protection, but in addition must act reasonably.  Sincere but unreasonable actions are not protected.

Immediate Threat:
Self-defense must be in response to an immediate threat of harm.  A preemptive strike is not justified under common-law rules. (Though this position is beginning to relax ( regarding especially domestic abuse situations)  The defense does also not permit retaliatory strikes.  

Reasonable Response:
Even if the belief that self-defense was necessary proves reasonable, the individual must sincerely believe self-defense is necessary.  The belief need not be correct.


Serious bodily injury ( force intended to inflict death or serious bodily injury is only justified if the individual reasonably believes she would suffer serious bodily injury or death from the attack.

Obligation to Retreat from Deadly Force: 
There is a general agreement that there is no obligation to retreat from force not threatening death or serious bodily injury.  


MAJORITY POSITION: Does not require retreat from deadly force assuming the individual has the legal right to be present or proceed.  Under the majority rationale, the right and dignity of the individual can be defended with deadly force.


MINORITY POSITION (RESTATEMENT): Requires retreat where serious bodily injury or death would otherwise be required in self-defense.  EXCEPT: in one’s dwelling, although, if the attacker lives in the dwelling retreat is again necessary.

3. Defense of Others

Defense of Others: 
A person can use reasonable force to protect a third person from immediate unlawful physical harm.  The prevailing rule does not limit the right of protection to family or household members.  An individual can interfere on behalf of a stranger. 

Limited Privilege Rule:
Some courts adhere to the rule that the privilege to use force in defense of a third person exists only when the person being defendant was privileged to use force.  Consequently, only when the person being defended has the right of self-defense can the intervener claim a privilege.

Restatement Rule:  
There is a privilege to use reasonable force to protect a third party whenever the actor reasonably believes a third party is entitled to exercise self-defense.

4. Defense of Property

Defense of Property:
A person is privileged to use reasonable force to prevent a tort against her real or personal property. 

Reasonable Force: 
Force intended to inflict death or serious bodily injury is never reasonable to protect mere property.  Even slight force is unreasonable in defense of property if it is excessive.  A verbal request to desist should predate any physical force.  

Force against a Privileged Party:
A reasonable mistake that an individual is not privileged to intrude or use property is not an excuse.  EXCEPT: if the victim intentionally or negligently causes the actor to believe the intrusion is un-privileged.

5. Recovery of Property

Recovery of Property: An individual may use reasonable force to recover property when in “hot pursuit” of the wrongdoer.  As above, a reasonable mistake is not an excuse and liability will be found is force is applied against an innocent party.

6. Detention for Investigation

Detention for Investigation:  Many states have adopted a merchant’s privilege that allows stores to use reasonable force to detain a person for reasonable periods to investigate possible theft.  The detention must be within or near the immediate parameters of the store.


The privilege, unlike above, allows for reasonable mistake, so an innocent customer can not recover against the store, provided the store acted reasonably.  


Deadly force or force intended to inflict serious bodily injury would in no instances be reasonable even if it was the only way to recover the property.

7. Necessity

Necessity: Is a defense which allows the defendant to interfere with the property interests of an innocent party in order to avoid a greater injury.  The defendant is justified in her behavior because the action minimizes the overall loss.

Necessity is divided into two categories: public necessity (a complete defense) and private necessity (an incomplete defense). 

Private Necessity: An individual has the privilege to interfere with another’s property, but is liable for the damage.


Consider: Ploof v Putnam which considers the mooring of a boat to another’s dock an actual privilege when a storm was present.

Public Necessity: Public necessity allows the appropriation or injury of an innocent party’s property to avoid more substantial public harm.


See Surroco v Geary where the plaintiff’s house was blown up to create a fire line with the intent to save more of San Francisco from the fire.


There is no liability for the public actor in this situation even though a great deal of private property was lost.   (This may change.)

8. Justification

Justification is a catch all when a court does not want to punish an act that seems justified but does not fit into one of the previous seven exceptions.


See: Sindle v New York City Transit Authority where a school bus driver was allowed to detain several children on the bus because of general rowdiness.  “Similarly, a school bus driver, entrusted with the care of his student-passengers and the custody of public property, has the duty to take reasonable measures for the safety and protection of both – the passengers and the property.”

III. Negligence

14. Standard of Care

15. Professional Standard of Care

16. Negligence Per Se

17. Res Ipsa Loquitor

18. Actual Causation

19. Concurrent Causes

20. Proximate Cause

21. Intervening Cause

22. Contributory / Comparative Negligence

23. Assumption of Risk

24. Failure to Act; Duty

25. Joint Tortfeasors

26. Land Owner Liability

Negligence has four elements:

Duty

Breech of Duty

Causation 

Damages

Add discussion on page 130

1. Standard of Care

Negligence only flows where the defendant’s conduct has fallen below the relevant standard of care.  Most simply the standard of care is the level of conduct demanded of a person so as to avoid liability for negligence.  Failure to meet this standard is characterized as a breech of duty.

The most common standard of care in negligence law commands the defendant to act as would a reasonably prudent person in the same or similar circumstances.

See: Lubitz v Wells where the defendant left a golf club in the lawn and his child picked it up and swung it at a girl.  “It would hardly be good sense to hold that this golf club so obviously and intrinsically dangerous that it is negligent to leave it lying in the yard.”

No negligence even if the plaintiff had tripped over the obstruction. 

Johnson v Krueger 539 P2d 1296.  “The court of appeals held that the landowners did not act unreasonably in leaving an eight-to-ten inch stump, which was six inches in diameter, on their lawn about 15 feet south of an adjoining lot.  As it was not reasonably foreseeable that a child would run from a football game on the adjacent lot even though they knew children played football often, because partly, the stump was clearly visible.

A manufacturer of sling shots could be liable when marketing to children.

Moning v Alfono 254 NW2d 759 The court held that it was a question for the jury whether the company marketing to children and took proper precautions.

No liability for golfer who hit tee-shot and did not say “fore” because he did not know that there were other golfers on the next fairway. Rose v Morris 104 Se2d 485

Are the condition, which led to the accident something that the defendant should have taken reasonable precautions against?

See: Blyth v Birmingham Waterworks Co. Waterpipes worked for 25 years but burst due to unseasonably frosty conditions.  “A reasonable man would act with reference to the average circumstances of the temperature in ordinary years.  The D had provided against such frosts as experience would have led men, acting prudently to provide against.”


And also, where floods were larger than 100-year average.

Ismert-Hincke v Union Pacific the defendant was not negligent in failing to protect the cars from such a catastrophic natural occurring act.

See: Davidson v Snohomish County. In Davidson the county was not negligent for building an approach to a bridge without a guardrail.  “and to hold that a public cannot open their roads until they are prepared to fence them… would be to put a burden upon the public that it could not bear.”   

However, 40 years later the court said in Bartlett v Northern Pacific Ry Co. that “we do not consider the ideas of the court [in Davidson], expressed in 40 years ago, as necessarily authoritative on the engineering and financial phases of the same problem today.”

Negligence was attributed to the defendant in Tex-Jersey Oil Corp. v Beck where the defendant maintained oil-tanks which had open tops.  When a bolt of lightning struck a fire started and burned adjacent property.  The court found that the defendants owed more care.

Defendant not liable when he ran over a toddler playing under his car.

In Williams v Jordan the court found that there is no duty to check under your car for children who might have been playing there.  In this case the defendant saw the child on the porch with his mother just five minutes before when he parked his car.


The risk of harm to third persons must be taken into account.

In Thurmond v Pepper a driver could not avoid an oncoming car whose driver was asleep because the 6000 pounds of pipe he was towing would have impaled him.  The court found that, “self-preservation is the first law of nature and that what a man does to defend himself from serious injury is justified by his good faith, and the defendant did all he knew to do to avoid the collision.”

Restatement § 291 Unreasonableness, How Determined

Where an act is one which a reasonable man would recognize as involving a risk of harm to another, the risk is unreasonable and the act is negligent if the risk is of such magnitude as to outweigh what the law regards as the utility of the act or of the particular manner in which it is done.  

Restatement §292 Factors Considered in Determining Utility of Actor’s Conduct

In determining what the law regards as he utility of the actor’s conduct for the purpose of determining whether the actor was negligent, the following factors are important:

1. The social value which the law attaches to the interest which is to be advanced or protected by the conduct

2. The extent of the chance that this interest will be advanced or protected by the particular course of conduct

3. The extent of the chance that such interest can be adequately advanced or protected by another and less dangerous course of conduct.  

Restatement §293 Factors Considered in Determining Magnitude of Risk

In determining the magnitude of the risk for the purpose of determining whether the actor is negligent, the following factors are important:

1. The social value which the law attaches to the interests which are imperiled

2. The extent of the chance that the actor’s conduct will cause invasion of any interest of the other or of one of a class of which the other is a member

3. The extent of the harm likely to be caused to the interests imperiled

4. The number of person whose interests are likely to be invaded if the risk takes effect in harm. 

The Reasonableness Standard gets its Math On

United States v. Carroll Towing

“The degree of care demanded of a person by an occasion is the resultant of three factors: the likelihood that his conduct will injure others, taken with the seriousness of the injury if it happens, and balanced against the interest which he must sacrifice to avoid the risk.”



B < P x L

Probability of the action (P)

The gravity of the resulting injury (L)

The burden of taking the  precaution (b)

If the burden of the precaution is less than the probability of the harm occurring times the gravity of the loss, then the precaution should be taken.

Social utility is a factor as well.  We don’t say that driving a car is per se negligent because the social utility is high, even though the precaution is not to drive.  

A common practice is not necessary compelling unless it in itself is reasonable. [And that common practices can hint at new standards of reasonableness.]


See: Trimarco v Klein where a bath tub door made of glass shattered an severely injured the plaintiff and the custom was that by 1978 pure glass bath tub doors were not installed because of their danger. “Certain dangers have been removed by a customary way of doing things safely, this custom may be proved to show that the one with the dereliction has fallen below the required standard.”

The standard of care does not change for blind people or other handicapped people.

Roberts v State of Louisiana. A man bumped into a blind concessionaire and sued.  “It is sometimes said that a blind man must use a greater degree of care than one who can see; but it is now generally agreed that as a fixed rule this is inaccurate, and the correct statement is merely the precautions be they more or less, which the ordinary reasonable man would take if he were blind.” [court quoting Prosser]

Though, a blind man, who is injured on the street must take his cane, or he will be contributorily negligent. Smith v Sneller “A blond man must not wholly rely on his other senses to warn him of danger but must use the devices usually employed, to compensate for his blindness.”

1b. Child’s Standard of Care

Most jurisdictions hold children to a variation of a standard that compares their conduct to other children of the same age, experience, and intelligence under like circumstances.  

While the standard is objective in that it compares the child to an external standard of other children, it is far more subjective than the adult reasonable person standard as it allows the jury to consider the child’s specific qualities such as experience and intelligence.  

EXCEPT: Many jurisdictions have concluded that children should not be entitled to special treatment when they are engaged in certain types of activities.  Instead, there children are required to meet the wholly objective reasonable person standard used for adults.  Most have used the adult standard when the child is engaged in an “adult activity”. 

See: Robinson v Lindsey “Because petitioner was operating a powerful motorized vehicle[a snowmobile], he should be held to the standard of care and conduct expected of an adult.”

These activities were held by courts to be not necessarily adult activities: bicycle riding, deer hunting, building a fire outdoors, and downhill skiing.

Allowances for the Mental Health of the Defendant

Most courts do not make allowances for the mental health of the defendant and hold them liable for their torts in an effort to encourage their families to look after them with a judgment looming against the estate if they fail to do so.

Though there is some disagreement when there is an absence of forewarning.

The court in Bruenig v American Family Insurance considered the policy objectives and held that, “a sudden mental incapacity equivalent in its effect to such physical causes as a sudden heart attack, epileptic seizure, stroke, or fainting should be treated alike and not under the general rule of insanity.”  [Though the court also went on to hold that there was reason for the jury to believe Bruenig did have forewarning.]

but..

The Ohio Supreme Court found the defendant liable in Kuhn v Zabotsky even in the case of “sudden insanity” and that the defendant should still be judged to the standards of the reasonable person.  

2. Professional Standard of Care

The defendant’s deviation from custom establishes breach of duty while the defendant’s compliance with the custom of the profession insulates the defendant from negligence liability.  Custom, then establishes the standard of care.

Professions include: 

1. doctors

2. lawyers

3. pilots

4. engineers

5. architects

6. accountants

7. teachers (though this is REALLY hard to prove and most courts don’t recognize it)

8. and where there is “specialized skill and training and often, post-graduate education.”

2a. Attorney Malpractice

Where attorneys follow a local custom, which has recently been changed or overruled he can not be held liable.  And that “an attorney who acts in good faith and in an honest belief that his advice and acts are well founded and in the best interests of his client is not answerable for mistake in law on which reasonable doubt may be entertained by well-informed lawyers” Hodges v Carter.  

There are three places in which an attorney’s conduct may be questioned:

1. Possession of knowledge or skill

2. Exercise of best judgment

3. Use of Due Care

Possession of Knowledge or Skill

Professionals are not supposed to know everything, just what the ordinary member of the profession does. 


Liability found when the law was relatively clear.

Defendant attorney, representing a wife in a divorce proceeding, failed to claim for his client her interests under the Cal. community property law in her husband’s retirement benefits.  He mistakenly believed that they were not subject to the claim.  The trouble was that he failed to do research on the topic and he would have found  the law relatively clear that the retirement rights were community property.  The court upheld a judgment against the atty. for 100,000$.

Exercise of Best Judgment

“Good faith tactical decision or decisions made on a debatable point of law are not actionable  so long as the attorney exercises best judgment.”  Crosby v Jones
Failure to Use Due Care

One example of this type of negligence for lawyers is failure to file the suit before running of the statute of limitations. Lally v Kuster 171 P 961.

2b. Medical Malpractice

In order to prevail, the patient must show that the physician fell below the applicable standard of care.  To avoid liability the physician must possess and use the knowledge and skill common to members of the profession in good standing.  [This does not mean falling below the median doctor can show liability – a doctor would have to fall below the lowest of the board certified doctors.]

Liability flows from the physicians failure to conform to the profession’s customary practice, and unlike the typical negligence case, the jury has no discretion to find that the standard practice is unreasonable. 

A reference to a ‘reasonable’ doctor is an imprecise manner of stating the appropriate standard of care.

Liability can not be established from a rare complication of the procedure.  Doctor’s do not promise positive results. 


Expert Witnesses

Expert Witnesses must delineate the relevant medical custom.  The experts testimony that she personally would have behaved differently from the 

defendant is not the relevant focus. 

See: Boyce v Brown  Where a screw in the ankle of the plaintiff was causing a great deal of pain and that a reasonable doctor would have performed x-rays to determine the cause.  However the expert did not testify as to the standard of care and therefore the instructed verdict for the defendant was upheld.

The plaintiff’s expert must be familiar with the custom applicable to the defendant’s practice.

National Standard of Care and the Locality Rule

Where medical specialists, such as obstetricians or radiologists, are involved, there has been a strong trend toward using a national standard.

There have been significant JURISDICTIONAL SPLITS with states electing to hold physicians to the standard practice of their community, of similar communities, of their state, or even of the nation.

See: Morrison v MacNamara which held that a doctor in Washington DC must uphold his conduct to the national standard of care because (1) he was in an urban cosmopolitan setting, and that the court found that the major “underpinnings of the locality doctrine no longer obtain”.  

Because of concerns that doctors in a locality will not testify against each other, the locality standard has been expanded in most instances to one permitting testimony from an expert familiar with the practice in the “same or similar locality” as that of the defendant.  

Common Knowledge Exception

Expert testimony is not required in situations where the negligence of the physician is so egregious that laypersons may determine the breach themselves. 

Examples: operating on the wrong organ, leaving foreign objects (such as sponges) inside the patient, and amputating the wrong limb.


Failure to remove a hypodermic needle part: Dickerson v Fatehi
2c. Medical Malpractice and Informed Consent


Liability arises from the defendant’s failure to obtain the plaintiff’s informed consent.  

Battery or Negligence?

Although most informed consent cases are now based on negligence, there are still situations where a battery action is appropriate.    A battery action often will allow for punitive damages, and further the proof requirements are entirely different.  A plaintiff may recover in battery without proof of actual harm while negligence requires the plaintiff to prove injury as part of the prima facie case.

Informed Consent Liability based in Negligence

Typically occurs where an undisclosed complication with a medical procedure or treatment arises. The action is based on patient’s right to get enough information about the risks of a proposed treatment that they are able to make an intelligent decision about their medical care.

Many jurisdictions treat a negligence based informed consent claim as a species of medical malpractice, using the professional standard of care, set by custom.

Informed Consent under the Custom rule

Where liability is based on the physician’s non-disclosure of a risk of a given procedure or treatment, a plaintiff must show that the customary practice of doctors in good standing in the relevant community is to disclose the risk.

Informed Consent and the Patient Standards

Many jurisdictions have replaces the “professional rule” with a “patient rule” under which a physician is obligated to disclose to a patient all material risks involved in a given procedure or treatment.

What kind of risk is material? This is a question of fact for the jury, but if a patient disclosed to the doctor that she had a fear of needles, then certainly addressing potential procedures involving needles would be material information.


Is a 1 to 3 percent chance material?

In light of death, or other serious consequences, a 1-3 percent possibility is not remote. Martin v Richards.

A doctor along with divulging material risks must also discuss the alternatives available and their attendant material risks.

Where the condition might disappear on its own.

Wecker v Amend where the condition might have disappeared on its own, the court held that if doing nothing is a medically accepted alternative, which was contested in the case, then the patient must be so informed.

Where the risks are incurred when the patient decided to not consent to a test.

Truman v Thomas The physician is liable for failure to disclose the risks of the patients decision of refusing a pap smear test.

Courts have differed about whether the test for materiality is an objective or subjective one.  A subjective test focuses on whether the risk is material to the plaintiff, while an objective test turns on risks material to a reasonable person.


The Objective Test regarding ‘materiality’

The objective test would ensure that physician would not be liable for failing to disclose a risk that is only material to the patient due to some undisclosed idiosyncrasy.

The Objective Test regarding ‘proof of causation’

The plaintiff must also show that had she been properly informed she would not have undergone the procedure that caused injury.

Courts that use an objective standard for causation require that the plaintiff should that a reasonable person in her situation would not have undergone the procedure if she had been told of the risk.

(Author: this test is at odds with the very rationale of the patient rule)

The Subjective Test regarding ‘proof of causation’

Under the subjective test the plaintiff must prove that she herself would have chose differently given proper information.

For a plaintiff to prevail under the patient rule approach to informed consent, they must show: 

1. a non-disclosure of material fact by the defendant

2. that had there been proper disclosure she would have rejected the proposed treatment, and

3. that the undisclosed adverse consequences did occur.

3. Negligence Per Se

Negligence Per Se can be justified because the reasonable person is a law-abiding and one who violates laws is thus per-se negligent.  More persuasively, many courts and commentators explain the N P S approach as a justifiable judicial decision to doubt the determination of a representative body which, through a deliberative process, defined what constitutes appropriate constitutes appropriate conduct in a specific context.  Accordingly, under this view, a specific legislative standard replaces the more general reasonable person standard.

The JUDGE must examine the statute to determine:

1. whether the statute was designed to protect against the type of harm suffered by the plaintiff; and

2. whether the class of persons designed to be protected by the statute includes the plaintiff.

Key in the ignition statutes

Are prime examples of ambiguous statutory purpose.  The courts are split regarding the type of harm which these statutes are designed to protect.

Licensing Statutes

D is driving using all due care when he hits P’s car.  D is driving on a suspended license.  Most courts would refuse to invoke the negligence per se doctrine in this context.

The judge’s determination that the proffered statute should not be adopted as the standard of care does not foreclose the plaintiff’s opportunity for recovery for negligence.

The plaintiff does not automatically recover upon finding of a breach of the statutory standard of care.  She must still establish the other elements of a negligence cause of action: cause-in-fact, proximate cause and damages.

4. Res Ipsa Loquitor

Res Ipsa Loquitor is Latin for, “the thing speaks for itself” and deals with situations when the fact that a particular injury occurred may itself establish or tend to establish a breach of duty owed.  

The plaintiff must show the following:

1. the accident is not something that would normally occur except for one’s negligence

2. evidence connecting the defendant with the negligence in order to support a finding of liability.  Usually, this requirement is satisfied by showing that the instrumentality that caused the injury was under the sole control of the defendant.  

There may be a potential problem where there are multiple defendants; “Res ipsa loquitor may not be available to establish that any individual in that room was negligent, even though clearly someone was negligent.”

But see Ybarra v Spangard which did allow res ipsa loquitor to apply to multiple defendants to “smoke out” the guilty party.  This is a SUBSTANTIAL MINORITY rule.

The plaintiff must be free of negligence herself.  

When res ipsa loquitor applies, the jury may infer that the defendant acted unreasonably without any other proof.  However it does not transcend into a directed verdict, rather, R I L can be given a varied amount of weight in different jurisdictions.  R I L can be a mere fact, a refutable presumption, or an irrefutable presumption.

5. Actual Causation (Causation in Fact)

6. Concurrent Cause (Substantial Factor / Shifting the Burden)

Before the defendant’s conduct can be considered a proximate cause of plaintiff’s injury, it must first be a cause in fact of the injury.

“But for” test

An act or omission to act is the cause in fact of an injury when the injury would not have occurred but for the act.

Substantial Factor Test

The substantial factor test is used by many courts as a supplement to the “but for”  test when redundant multiple causes would preclude liability under the “but for” analysis.

A substantial factor test simply requires that the defendant materially contributed to the plaintiff’s injury. What constitutes a substantial factor is vague, and some commentators have criticized it as an unintelligible ‘formulation, which can scarcely be called a test.’”

Shifting the Burden

There are rare instances when courts will shift the burden of proof by requiring defendants to prove they were not the actual cause.

See Summers v Tice where two hunters both shot towards the plaintiff and one of them hit him in the eye but it could not be proven which one it was.  In order to solve this dilemma the court shifted the burden of proof to require the defendants to prove they were not the cause of the injury.  If both defendants were unable to exculpate themselves, as was the case, both defendants would be found liable as joint tortfeasors.

Market Share Liability

A modified example of the principle above, when a plaintiff can not prove which product she used that caused her harm, the court has created a theory on market share liability so that all manufacturers will have to pay out according to their market share.  This occurs mostly in DES cases, and in only a few states.


See Sindell v Abbott Laboratories


Medical Uncertainty

Should a plaintiff be able to recover even when the plaintiff can not prove that the malpractice of the defendant caused the plaintiff’s death?  Some courts hold that “reduction of a chance of survival” was sufficient evidence to allow the jury to determine whether the increased risk to the patient was a “substantial factor” in causing death.  


See Herskovitz v Group Health Coop. of Puget Sound
7. Proximate Cause

8. Intervening Cause

Even when the plaintiff establishes actual cause, courts will preclude recovery when the causal relationship between the defendant’s conduct and the plaintiff’s injury is too attenuated, remote, or freakish to justify imposing responsibility on the defendant.

To a large extent the issue of proximate cause is a factual question for the jury, although like any jury question, courts can hold as a matter of law that no reasonable jury could differ from the court’s finding.

Factors that can influence courts in determining whether proximate cause is established:

1. foreseeability of injury

2. intervening actors

3. acts of God

4. general social and economic policy goals

5. (in some old decisions) purely spatial factors.

Proximate Cause Tests.

Foreseeability Test

1. A reasonably foreseen result or type of harm

2. and no superseding intervening force.

Should the defendant, as a risk of her conduct, reasonably foreseen the type of harm suffered by the plaintiff?


The manner in which the harm occurs need not be foreseeable.


Derdiarian v Felix Contracting Corp.

The extent to which the harm occurs need not be foreseeable.




See: Egg-shell plaintiff, below


In the absence of a superseding force

An intervening cause is one that joins with the defendant’s conduct to cause the plaintiff’s injury, but a superseding cause is an intervening cause that appears extraordinary under the circumstances.  

Intervening causes can be human, animal, mechanical, or natural such as a wing shift.

Wagon Mound

In Wagon Mound #1 the plaintiff’s dock was burned as a result of oil negligently spilled by the defendant’s ship.  The oil joined with the hot molten metal that was released into the water by the plaintiff’s employees.  

Wagon Mount 1 stands for the principle that: “liability (culpability) depends on the reasonable foreseeability of the consequent damages.”



The court found for the defendant saying that it was not foreseeable that 



the oil would burn on the water.

Wagon Mound #2 sought to define the terms “foreseeable” and “reasonably foreseeable”.  The court concluded that the foreseeability required need not be great when the risk, if manifested, would be significant and there was no justification to incur the risk.  “If it is clear that the reasonable man would have realized or foreseen or prevent the risk, then it must follow the appellant is liable.”

“Foreseeability is not to be measured by what is more probable than not, but includes whatever is likely enough in the setting of modern life that a reasonably thoughtful [person] would take account of it in guiding practical conduct.”   -California Supreme Court in Bigbee v P T & T
Criminal Conduct as Superseding

It is not unforeseeable that another person will act negligently, and therefore if D negligently spills gasoline at a gas station it is not entirely unforeseeable that another person will negligently drop a match and that a fire will start.  

However another person’s criminal act, such as lighting a match to cause arson are not foreseeable:


See: Watson v Kentucky & Indiana Bridge Company

A man sets arson to a gas leak on purpose.

Though this is not a hard and fast rule: it would be incorrect to generalize that negligent acts are not superseding while intentional acts are.

Though, Cole says, “[in the train letting a person out in the bad part of town hypothetical] if a bad criminal act can be foreseen then there is liability.”



Example: Suicide

An act of suicide is not, as a matter of law, a superseding cause in negligence law precluding liability.






See: the irresistible impulse test enumerated in Fuller v Preis
Where: the decedent (estate of plaintiff) commits suicide some seven months after a car accident, which the defendant negligently caused. The court finds that if the plaintiff was acting under an irresistible impulse caused by the accident then it could be foreseeable.

Superseding causes are so highly improbably and extraordinary an occurrence as to bear no reasonable connection to the harm threatened.

An intervening cause that is merely unlikely is not ordinarily superseding provided it existed as a reasonably possible contingency. 


Restatement §442

It is not necessary that the factor satisfy all or even most of the following factors to be considered “superseding”:

1. the fact that intervention brings about a different kind of harm then would have resulted from D’s conduct alone

2. the fact that the consequences appear to be extraordinary rather than normal’

3. the fact that the intervening cause is operating independently of any situation created by the actor’s negligence

4. the fact that the operation of the intervening cause is due to a third person’s act or failure to act

5. the degree of culpability of a wrongful act of a third person which sets the intervening force in motion.


Egg-shell Plaintiff Rule

Courts have consistently held that the defendant takes the plaintiff as he finds him.  Once any personal injury is foreseeable, the particular type of personal injury need not be foreseeable.  

More controversial is when psychological sensitivity comes into play – should psychological breakdowns be covered by the egg-shell plaintiff rule?  Some courts have held that they should. 

In measuring damages the health and life-expectancy of the plaintiff are taken into account.  

Direct Causation Test / In re Polemis
While once very widely accepted, it is questionable whether the direct causation test has any viability in contemporary law.  Today, the direct cause test is generally understood to preclude liability if there is any intervening cause or force.

In Polemis a servant dropped a plank into a wood ship hold which caused a spark and ignited vapors.  While it was unforeseeable that this action would cause a fire, it was still nevertheless the direct cause of the act and the court placed liability on the defendants.  

Practical Politics / Rough Sense of Justice:  The dissent in Palsgraf
Justice Andrews argued that proximate cause can not be reduced to any mechanical formula and that it is a question of public policy,

“What we do mean by the word “proximate” is, that because of convenience, of public policy, of a rough sense of justice, the law arbitrarily declines to trace a series of events beyond a certain point.  This is not logic it is practical politics.”

Andrews approach which is embraced by the restatement is that “foreseeability should be analyzed not from the defendant’s perspective of the accident, but from the perspective of what would appear to be the “natural results of a negligent act looking back to the catastrophe.”

Restatement §431

Utilizes the term “legal” rather than “proximate”.

An actor’s negligent conduct is the legal cause if

1. his conduct is a substantial factor in bringing about the harm

2. and there is no rule of law relieving the actor from liability because of the manner in which his negligence has resulted in harm.

Conduct can be deemed a substantial factor with regard to:

1. the number of other factors which contribute in producing the harm and the extent of the effect in which they have in producing it

2. whether the actors conduct has created a force or series of forces which are in continuous and active operation up to the time of the harm, or has created a situation harmless unless acted upon by other forces for which the actor is not responsible

3. and lapse of time.

III B.
Defenses to Negligence:

9. Contributory / Comparative Negligence

Only four states still have strict contributory negligence regimes, all others have adopted some form of comparative negligence.  [Alabama, Maryland, Virginia, North Carolina and the District of Columbia]

Contributory negligence bars the recovery of the plaintiff if it can be shown that he too was negligent.

Contributory negligence is: “Conduct on the part of the plaintiff which falls below the standard of conduct to which he should conform for his own protection, and which is a legally contributing cause cooperating with the negligence of the defendant bringing about the plaintiff’s harm.”


Last Clear Chance Doctrine

The last clear chance doctrine, important in contributory negligence jurisdictions, instructs the court to ignore plaintiff’s contributory negligence if the defendant’s negligence occurred after the plaintiff’s contributory negligence.

See: Davies v Mann the plaintiff’s donkey was tethered to the side of the road improperly and the defendant ran over it some hours later.  Since the D had the last clear chance to avoid the donkey, the P was not contributorily negligent.

Comparative negligence has three forms and something weird they do in S.D.

1. Pure comparative negligence: a plaintiff who is 95% at fault for an accident can recover the 5% (or at least have that mitigate his settlement to the other parties). [12 states] 

2. If a plaintiff is less than 50% negligent then they can recover  [20 States](TN rule)

3. If a plaintiff is no greater than 50% negligent (less than 51% negligent) then they can recover [15 States]

4. South Dakota uses comparative negligence only when the plaintiff’s negligence is “slight” otherwise there is a complete bar to recovery.

Comparative negligence is only a partial bar to a plaintiff’s recovery when he also has been negligent.

10. Assumption of Risk

The majority trend is to merge implied assumption of risk into comparative negligence. Some states retain assumption of risk as a complete defense, some merge certain types of implied assumption of risk into comparative negligence, and others have abolished assumption of risk completely.

11. Failure to Act; Duty

Duty establishes that there is a legally recognizable relationship between the defendant and the plaintiff that obligates the plaintiff to act in a certain manner toward the plaintiff.

Whether a duty exists is largely a policy based determination, and it is made by a judge, typically before the trial begins when the defendant moves to dismiss.   There are several factors a judge could use to determine whether duty exists:

1. the foreseeability of the harm to the plaintiff

2. the degree of certainty that the plaintiff suffered injury

3. the closeness of the connection between the defendant’s conduct and the injury suffered

4. the moral blame attached to the defendant’s conduct

5. the policy of preventing future harm

6. the burden to the defendant and the consequences to the community of imposing a duty to exercise care with resulting liability for breach

7. and the availability, cost and prevalence of insurance for the risk involved.

The duty concept has been expanding to the point that now one engaged in risk-creating conduct generally owes a duty to avoid causing foreseeable personal injuries to foreseeable plaintiffs.  

The presumption is that there is no duty to act.

Generally, negligence law only has imposed liability on those whose affirmative conduct led to the plaintiffs harm.  Where the plaintiff’s harm is caused by the defendant’s failure to intervene – called nonfeasance – no duty has been found.  

Restatement §314 Duty to act for the protection of others.

The fact that the actor realizes or should have realized that action on his part is necessary for another’s aid or protection does not itself impose upon him a duty to take such action.

The no-duty rule has numerous exceptions.

1. Creation of the peril

2. A special relationship

3. An undertaking to act

4. Duty drafted by statute 
Restatement §314A Special relationship giving rise to duty to aid or protect.

1. A common carrier is under a duty to its passengers to take special action. 

a. To protect them from unreasonable risk of physical harm and

b. to give first aid after it knows or has reason to know that they are ill or injured and to care for them until they can be cared for by others

2. An innkeeper is under a similar duty

3. A possessor of land who holds it open to the public is under a similar duty to members of the public who enter in response to his invitation

4. One who is required by law to take or who voluntarily takes custody of another under circumstances such as to deprive the other of his normal opportunity for protection is under a similar duty to the other

Creation of the Peril

An actor who negligently caused the peril of the plaintiff has a duty to provide a reasonable attempt to rescue.

Restatement §321
Duty to Act when Prior Conduct is Found to Be Dangerous

1. If the actor does an act, and subsequently realizes or should realize that it has created an unreasonable risk of causing physical harm to another, he is under a duty to exercise reasonable care to prevent the risk from taking effect.

2. The rule in 1 applies even though at the time of the act the actor has no reason to believe that it will involve such a risk.

Restatement §322
Duty to Aid when Another Harmed by Actor’s conduct

If the actor knows or has reason to know that by his conduct, whether tortious or innocent, he has caused such bodily harm to another as to make him helpless an in danger of further harm, the actor is under a duty to exercise reasonable care to prevent such further harm.


Hit and Run Statutes

Drivers who hit and run from car accidents are liable for their duty not to rescue, and the fact that they did not stop makes them negligent per se.

South v. National Railroad
In South, an employee of the defendant railroad, which collided with the plaintiff’s pickup truck through possibly no fault of the railroad, refused to protect the plaintiff from the cold because he did not want to get blood on his new jacket.  The court adopted the view of the restatement and found the defendant liable.

Yania v. Bigan
Bigan enticed his friend Yania, a competant adult, to jump into a large open trench in a strip mining area.  The trench contained water 8 to 10 feet depth and Yania drowned.  Bigan made no rescue effort.

“Held, that it might be conceivable that taunting and enticement could constitute actionable negligence if it resulted in harm to child of tender years or person mentally deficient, but that taunting and enticement could not constitute negligence when directed to an adult with all his mental faculties.

Special Relationships


Education

A duty to care has been imposed on a school to protect their students from the torts of peers.

Rupp v Bryant Held, claim that breech of duty on part of principle to supervise activities of school club was a proximate cause of injuries sustained by student was sufficient in view of foreseeability to state a cause of action in negligence.

Duarte v State (84 Cal App 3d 729) Parent brought action against State seeking damages for wrongful death of daughter who was raped and murdered in student residence hall.  The Court found that there was a duty based on landlord-tenant relationship and that the allegation that the university negligently misrepresented its safety of dormitories represented a cause of action.


but..

Hegel v. Langsam  The plaintiff’s position is that the defendants permitted the minor plaintiff to become associated with criminals, to be seduced, to become a drug user and further allowed her to be absent from her dormitory and failed to return her to her parents custody on demand.  Held, the plaintiffs failed to state a cause of action… “A university is not a nursery school or a boarding school”

Pirkle v. Oakdale Grammar School Held, that an action by a school student against a school district, and others, for injuries sustained while playing a game of touch football.  The Supreme Court held that under evidence defendants were not liable on grounds of negligence for injuries.  


Police Duty


Kircher v. City of Jamestown
(74 NY 2d 251) Sets out this test (
In order for liability to be imposed on a municipality for the failure to provide police protection to an individual there must be a “Special relationship”:

The elements of a special relationship are:

1. An assumption of the city through promises or actions of an affirmative duty to act on behalf of the party that was injured
2. Knowledge on behalf of the city’s agents that inaction could lead to harm
3. Some form of direct contact between the city’s agents and the injured party
4. And, that the injured party justifiably relied on the city’s affirmative undertaking.
Florence  v Goldberg(44 NY 2d 189)  A crossing guard was normally supplied and a mother of the victim saw that there was a guard and that she need not provide her own transportation.  One the day of the accident the guard called in sick, the PD did not inform the school of the guard’s absence.  Held, that a municipality that voluntarily assumed a duty might be liable for damages as a consequence of its negligent performance of that duty, even that without such voluntary assumption no liability would have existed.

Sinthasomphone v. Milwaukee (785 F Supp. 1343) Parents of child who had been returned to Jeff Dahmer even after the PD found the child naked and beaten on the street were allowed to bring a civil action against police officers because the police officers actions are of a special relationship to the boy when private citizens urged him to investigate further.

but…

Food Fair v. City of Evansville (272 NE 2d 871)

Retail grocery store bough suit alleging that failure of city police to halt wave of criminal activities had forced it to go out of business.  The court held that general public duty was involved and that the city was cloaked with immunity requiring dismissal of complaint.


Doctors


Tarasoff v University of California
The plaintiffs asserted that the defendant therapist had a duty to warn them or their daughter of death threats against the daughter made by the psychotherapist’s patient.  The California Supreme Court held that a psychotherapist has an obligation to take reasonable steps to protect a third party where the therapist knows or, based on professional standards, should know that the therapist’s patient presents a serious risk of physical harm to the third party.

New Biloxi Hospital v Frazier (245 Miss 185) A hospital is liable for want of ordinary care, whether from incompetence of nurses or failure in duty here, where a man bled to death while in the hospital due to a claim of negligence.


but…


Hurley v. Eddingfield (59 NE 1058)


A physician is not liable for arbitrarily refusing to respond to a call, though he is the
only physician available.


Common Carriers


LS Ayres & Co. v. Hicks
 

Nevin v. Pullman Palace Car(106 Ill. 222) finding that there was potential for liability where a sleeping-car which had been assigned by the conductor had been locked and the plaintiff’s were refused admission.  There may be liability due to the defendant’s status as a common carrier.

Dove v. Lowden (47 F Supp. 546)
Where plaintiff, seeking refreshment, went into lunchroom operated by railroad, the relation of “innkeepers and guests” arose entitling plaintiff to the exercise of reasonable care by the railroad to protect plaintiff against injuried from assault by employees or other guests.


Friends

Farwell v Keaton (240 NW 2d 217) Evidence that young man knew his social companion had been beaten, that he attempted to aid the victim by applying an ice pack to his head; that he left the victim unconscious in the back seat of a car, and that the victim died three days later was sufficient to establish a breach of legal duty to exercise reasonable care after coming to aid of injured party.


Employers

Carey v Davis (180 NW 889) Where defendant’s farm laborer, while working, became unconscious, the defendants although not necessarily bound to employ a physician or take him into their home, could at least have seen that he was placed in a proper shelter or notified his family, and were liable to damages where they left him unattended.

Allen v Hixson 111 Ga. 460 (1900)Where an employee, without a request of the superintendent volunteered to ascertain the cause of a defect in the machine on which she operated was caught in the machine.  The court found the employer not liable since she placed herself in the position and he was under no legal obligation to use care and diligence in releasing her.

Undertaking an Act


Restatement §326
Intentionally Preventing Assistance

One who intentionally prevents a third person from giving to another aid necessary to prevent physical harm, is subject to liability for physical harm caused to the other by the absence of the aid which he has prevented the third person from giving.

Restatement §327
Negligently Preventing Assistance

One who knows or has reason to know that a third person is giving or is ready to give to another aid necessary, and negligently prevents or disables the third person from giving such aid, is subject to liability for physical harm caused to the other by the absence of the aid which he has prevented the third person from giving.

Crowley v Spivey 

The defendant grandparents of the decedent children undertook to the father to supervise and safeguard the children when they visited their mother, whom they knew had a history of mental disease.  The mother, left alone with the children, shot and killed them.  The court found the grandparents liable.

Morgan v Yuba County 

A sheriff failed to warn Morgan as it had promised that a dangerous prisoner was about to be released.  After the prisoner killed Morgan, her husband brought a wrongful death action against the Sheriff’s office.  The court held that the plaintiff could state a claim if the county had induced reliance on Morgan, and she had, in fact relied on that promise.

Dudley v Victor Lynn Lines
A truck driver was ill at work.  His helper called his wife who was unable to come and get him.  She asked the assistant warehouse foreman to call the doctor; he promised to do so and did not.  The truck driver died of a heat attack.  The court found the asst. supervisor liable for breach of the promise that the man relied on to his detriment.

but

Dykema v Gus Macker Enterprises  The court found no special relationship subsisted between the organizer of an outdoor basketball tournament and a spectator to impose a duty to warn of an approaching thunderstorm.  Plaintiff had not entrusted himself to the defendant, with consequent loss of self-protective capacity.

12. Joint Tortfeasors

Joint tortfeasors are individuals who either act in concert to commit a tort, act independently to cause a single indivisible tortious injury, or share responsibility for a tort because of vicarious liability.

Acting in Concert

A person acts in concert to commit a tort with another when she aids or encourages another in committing a tort. (Rest. §876)

Bierczynski v Rogers  A drag race between Robert Race and Bierczynski lead to a head on collision with Rogers.  Though Boerczynski never hits Rogers he is still liable for being involved with the drag race.

It is sufficient that the encouragement or aid or tacit understanding be a factor that had some impact on Actor 1’s action, even if Actor 1 would have acted the same way regardless.

Most jurisdictions while permitting the plaintiff to join multiple defendants in one action do not require that the plaintiff do so.  The plaintiff has the right to sue one tortfeasor alone, without joining others who may also be liable.  Though the defendant can inplead other defendants and sue them after the fact for indemnity.

Independent Acts Causing a Single Indivisible Injury

Two or more people who act independently but whose acts cause a single indivisible tortious injury are also joint tortfeasors. 

This theory does not work is the injury can be directly attributable to one of the plaintiffs actions, or if certain injuries could be attributed to one, and other injuries to another actor.

Coney v. JLG Industries
Where both an aerial platform manufacturer and the plaintiff’s employer where held jointly and severally liable for the plaintiff’s fall.

Bartlett v New Mexico Welding the court found that plaintiff’s car was struck simultaneously by two automobiles, but that instead of joint and several liability that the defendants were only liable for their share of the damage based on their level of negligence.  

Under joint and several liability, the plaintiff can collect from one (or more) of the tortfeasors and leave it up to that defendant either to obtain contribution from the others or to bear the loss alone.  Under several liability, each of the tortfeasors pay no more than their apportioned share.     
Which is the fairer method?  Courts are still wrestling with that question.  

Knell v. Feltman   Langland was injured in a car driven by Knell when it collided with a taxi driven by Feltman.  The Langlands sued Feltman even though Knell was also negligent.  The Langlands won and Knell sued Feltman under indemnity to cover the costs of the lawsuit.  The court held that even though Feltman was not named in the original lawsuit that he could still be sued for indemnity.  “The right to speak contribution belongs to the tortfeasor who has been forced to pay.”

except

Yellow Cab of DC v Dreslin  
followed the same fact set above except that the party driving the first car was the husband of the injured party.  The court found that the immunity from tortious liability within the family precluded the cab-company from seeking contribution from the husband.

Yellow cab is the MAJORITY RULE and was followed in Sears v Huang where Sears could not sue the mother of child injured on an escalator for failing to supervise because of immunity.

Indemnity from Employers in states with Workman’s Comp Statutes

Most courts have construed their state’s statutes as cutting off all liability of the employer but a few courts have disagreed.  The restatement takes no position.  

Keep in mind that contribution is neither necessary nor permitted in jurisdictions that have eliminated joint and several liability.

When the tortfeasor committed an intentional tort there is a strong bias against contribution and indemnity, especially between them and non-intentional tortfeasor defendants. 

13. Land Owner Liability

Under the common law approach, the measure of the duty owed depends on the status of the person entering the land – that is, whether the entrant is a “trespasser” “a licensee” or an “invitee”.  Because the standards of duty to each class vary greatly, the status of the plaintiff is critical to the determination of whether that person may prevail in a negligence action.

Some duty is owed to all entrants upon the land, but the extent of that duty varies greatly based on the entrant’s status.

13 A.
Merging of the Categories; or, lets start and the end and move backwards

Dissatisfaction with the complexity of the common law status approach began to mount and by the 1950’s a growing number of commentators contended that the common law approach had outlived its usefulness.

A substantial minority of jurisdictions followed the reasoning in….

Rowland v. Christian Supreme Court of California (1968)

The plaintiff cut his hand on a broken faucet handle, which the defendant knew was broken and failed to warn the plaintiff about during a social call to her house.  Summary judgment was granted due to his status as a licensee and the Supreme Court reversed saying that the categories were no longer justified in “modern society”.  

What everyone else does….

13 B.
Trespassers

A “trespasser” is one who enters or remains on the property in the possession of another without the permission (express or implied) of the land occupier.  Trespassers need not have any “bad” intent to fall into this category, indeed they may not even know they are trespassing.

The duty owed to trespassers was (and in many ways remains) extremely limited.  Accordingly, the only obligation initially imposed on land possessors was to refrain from willfully harming the trespasser.  The defendant must also warn the plaintiff about “traps”.

Sheehan v St Paul & Duluth Ry. Co  
Trespasser on rail got foot caught in between the rails and his foot was severed.  The court found that the defendant railroad was not liable.  “The risk and all positive duty of care for his safety, rests with the trespasser.”  

Known Trespassers 

Where a land occupier actually is aware of the presence of a trespasser and knows that the trespasser is approaching a non-evident artificial (human-made) condition, the land occupier is obligated to warn the trespasser if there is danger of serious bodily harm or death.  

The land owner must also take reasonable care for the trespasser when carrying on activities.
Child Trespassers

Restatement §339


A possessor of land is subject to liability for physical harm to children trespassing thereon caused by an artificial condition upon the land if:

1. The place where the condition exists is one upon which the possessor knows or has reason to know that children are likely to trespass, and

2. the condition is one of which the possessor knows or has reason to know and which he realizes or should realize will involve an unreasonable risk of death or serious bodily harm to such children and

3. the children because of their youth do not discover the condition or realize the risk involved in intermeddling with it or in coming within the area made dangerous by it and

4. the utility to the possessor of maintaining the condition and the burden of eliminating the danger are slight as compared to the risks to children involved and

5. the possessor fails to exercise reasonable care to eliminate the danger or otherwise protect the children.

No longer does the condition injuring the child have to lure the child on to the property.

Exceptions to Trespasser Immunity

Immunity extends to members of the defendant’s household. 
Sohn v. Katz (169 A 838)

Immunity does not extend to adjoining land owners.

Fitzpatrick v Penfield (109 A 653)

When trespassers are discovered.

Frederick v. Philadelphia RTC 10 A 2d 576 ( Plaintiff fell from platform onto track, train automatically stopped by “tripper”, crew drove on without making adequate inspection.


The “willful or wanton” conduct standard is discarded.


Maldonado v Jack Berry Co. 351 So 2d 967

Development of “on-lookout” standards where trespasser’s presence is foreseeable and the activity carried on involves a high degree of danger.  Pickett v Wilmington 23 SE 264 

13 C.
Duty to Licensees

A licensee is someone who enters the land with the express or implied consent of the land possessor, as is the case with social guests or those visiting for their own personal business.

Generally, the only obligation owed to the licensee is to warn them of concealed, artificial or natural dangers on the property known to the land possessor.  

Barmore v Elmore  403 NE 2d 1355.  The defendants 47 year old son entered the living room with a steak knife, said, “You’ve been talking about me.” and then stabbed the plaintiff several times in the chest area.  But since the defendants did not know or have reason to know there son could do this then because the plaintiff was a licensee, they owed him no duty of protection or warning about the son.

Duty to licensees is owned not only to those discovered, but to those that might be reasonably anticipated.  

In some jurisdictions (like Ohio), the licensee is broken down into ordinary licensees and “bare licensees” which includes salespersons, canvassers, and social visitors who ‘drop in’ without an express invitation.   The duty owed to “bare licensees” is less then that owed to ordinary licensees.

Social guests although they are invited, and even urged to come are at law not an invitee but merely a licensee.

There is also general agreement that the fact that some guest renders an incidental service to his host such as washing the dishes or repairing a shelf, does not change his status.

An economic motive in inviting the defendant’s employer to dinner does not make him and invitee.


Hall v Duke
513 SW 2d 776

Though licensees can recover under a modified strict liability regime when they are harmed by dangerous animals.


Parker v Cushman
195 Fed 715

13 D.
Duty to Invitees

An invitee, like a licensee, comes onto the land with an express or implied consent of the occupier.  Business invitees are on the premises for the potential financial benefit of the land occupier.  Public invitees are on land held open to the public at large.  Thus, customers, business guests, and museum patrons are invitees.

As to invitees, land possessors must use reasonable care in maintaining the premises and in their activities. (This often entails taking affirmative steps to discover dangers on the property.)


Determining whether a customer is still an invitee

Customers do not have to make a purchase to be considered an invitee, since they may make a purchase on a proximate trip.

Campbell v Weathers Defendant milled in the lobby part of a store and then went to the back part of the building to use the restroom.  He stepped into an open trap door in a dark hallway and was injured.  The court reversed the defendants demurrer on the grounds that there was evidence that not only customers or employees, but everyone was permitted to use the toilet.

but consider….

Whelan v Van Natta  Plaintiff asked about an item not in the store front and the defendant replied “go back in the back-room, you will find some back there.”  In hunting for a box in the dark room the plaintiff fell into an unseen stairwell.  The court held that the plaintiff had ceased to be an invitee when he went in the back-room stating, “The visitor has the status of an invitee only while he is on the part of the land to which his invitation extends -- ”

In all of the following situations the plaintiff has been held to be an invitee:

1. Those attending free public meetings.

a. Salvation Army (Bunnell v Waterbury Hospital 131 A. 501)

b. Literary Society (Howe v Ohmart  33 NE 466)

c. Social Meeting at Church (Geiger v Simpson Church  219 NW 463)

2. Spectators at public amusements, entering on a free pass

a. Recreation Center v Zimmerman
191 A 233

3. Free use of telephone provided for the public

a. Ward v Avery
155 A. 502

4. Entering a bank to get change for a 20$ bill

a. First National of Birmingham v Lowery  81 So 2d 284

5. Coming to get things advertised to be given away

a. Roper v Commerical Fibre Co.
143 A. 741

6. Use of state or municipal land open to the public

a. Park – Caldwell v Village of Island Park
b. Golf Course – Lowe v Gastonia
c. Swimming Pool – Ashworth v City of Clarksburg
7. Visitors to National Parks

a. Adams v US
239 F Supp503

What if the visitor is injured taking a shortcut to the parking lot?

Nicoletti v Westcor 639 P 2d 330  “The Supreme Court held that owner of shopping center was not liable to department store employee because by voluntarily attempting a shortcut through ornamental shrubbery instead of using the lighted sidewalk which was provided, employee, a business invitee at the time, went beyond the scope of her invitation.

Heightened Liability when Danger is Unreasonable

The court found in Wilk v. Georges that the owner of a store who put up relatively ambiguous signs about the danger of slipping and falling was under duty to “take other reasonable steps to protect” his customers [Rest §343A]  and relies on Prosser’s statement that “in all such cases [where the invitees attention may be distracted] that the jury may find that obviousness, warning, or even knowledge is not enough.”

“The jury should have been instructed that if they found that the condition that existed was unreasonably dangerous – a condition which can not be encountered with reasonable safety even if the danger is known and appreciated – the owner of the premises is obligated to do more than post warning signs; he must take reasonable and feasible steps to obviate the danger.

This liability is common when certain dangers are unforeseeable because the invitee is distracted by goods on display.

However, when the hazard is natural such as ice or snow or rainwater, a number of jurisdictions hold that the invitor owes no duty to any invitee who slips or falls because of the hazard.

But see, Schoondyke v Heil where the defendant maintained a condominium and liability was found. 

Duty to Invitees when Victim is harmed by a Third Party

Injured parties assert that either:

1. The invitor has failed to take reasonable measures to reduce the likelihood of dangerous criminal activity posing a danger to invitees or

2. That the invitees actions when faced with a third party committing a crime caused the victim’s injuries.

Note: that a landowner may be liable for injuries sustained by an invitee for the intentional acts of other falling short of criminal behavior.

Category 1.


Duty to protect entrants found:

Erickson v Curtis Investment Wherein a duty was imposed on the operator of a parking garage toward a customer who was raped in her parked car.  The court stressed the particular focus and opportunity for criminals in a structure of this kind and that the jury should weigh the likelihood of the risk with the feasibility to meet that risk.

Duty to protect entrants not found:

Williams v. Cunningham Drug Stores.  The court found that the store owed no duty to hire armed guards to deter robberies and associated violence in a high-crime area.

Category 2.


Duty to protect is less likely to be found in this category:

Boyd v Racine Currency Exchange.  The plaintiff’s decedent was shot by a robber when a teller, behind a bullet proof shield refused to comply with the robber’s demands for money or for restricted access.  The court found that to impose a duty of compliance would benefit criminals and endanger “future business invitees”. 

13 E. 
Liability Outside the Premises

The common law imposed a very restrictive duty for which some exceptions developed.  Some jurisdictions have rejected the common law approach, instead using an obligation of reasonable care. 

The reasonable care approach

In Taylor v Olson where the court found that an owner whose property abutted a wooded road had to have known or should have known that his trees here possibly decaying and that in the absence of such evidence a directed verdict was not an error.

In Salevan v Wilmigton Park the court found that the stadium’s precautions to keep foul balls from flying on to Thirteenth street were insufficient and that the defendant did not exercise reasonable care.

Common Law No Duty


Rural land owners are not liable for the spread and growth of weeds.



Langer v Goode 131 NW 258


No duty to protect conditions on lands that arise out of states of nature.



Roberts v Harrison 28 SE 995



Though, this immunity was abolished in

Sprecher v Adamson Cos. where an uphill landowner was found to owe a duty of care to a downhill owner to control a landslide condition.

There is also an exception with regard to trees.  (If the owner knows the tree is defective and fails to take reasonable precautions.


Turner v Ridley
144 A 2d 269

“Artificial” Modifications to Land 
Once a landowner alters a condition of his land, it becomes an “Artificial” one for the purposes of tort law and the owner must exercise reasonable care for the protection of those outside the premises.  


Though a land owner is not liable for the normal flow of surface water which is regarded as a natural condition.  Except that if the owner modifies his property so that surface water or snow is discharged he may be held liable. 

Sidewalks:

It is generally held that an abutting owner is under no duty to remove snow and ice that falls naturally upon the highway.  Ainey v Rialto Amusement
Some courts have extended an owner’s responsibility for abutting side walks. 


Stewart v. 104 Wallace St, Inc.  432 A2d 881

Duty of Land Owners to Users of the Highway

The burden on private property owners may found to be “intolerable”

In Hayes v Malkan the plaintif’s automobile crashed into a utility pole owned by the defendant situation on private land.  Distinguishing the law relating to objects near the highway placed on public land, the court found that to require a duty of reasonable care on private property owners would place an intolerable burden on the property owner.

Liability may exist when the private object is a “trap” that may injure persons deviating from the highway.

Bigbee v Pacific Tel & Tel. 665 P2d 947 A telephone booth user was injured when the booth was struck by an automobile that had jumped the curb.  The telephone company was held liable for placing the booth a mere 15 feet from the side of a major thoroughfare and near a driveway.

Justice v CSX Transport 908 F2d 119.  A truck driver was killed at a railroad crossing because his view was obscured by the placement of the defendant’s railroad cars.  The court found that the defendant owed a duty to avoid “the creation of visual obstacles that unreasonably imperil the users of adjacent public ways.”

A landowner owes a duty to a traveler who accidentally falls into excavations on land immediately adjoining the highway and also to those who inadvertently stray a short distance from the highway.


Zens v Chicago, Milwaukee Ry Co. 386 NW2d 475


Puchlopek v Portsmouth Power Co. 136 A 259

The rule above has been extended, in several cases, to those who deviate intentionally from the highway for some causal purpose connected with travel. 


Stepping out to avoid crowd. Weidman v Consolidated Gas 148 A 270


Stepping out to allow others to pass. Gibson v Johnson 42 NE2d 689

Child leaned on knobless door close to sidewalk and fell 12 feet on the other side of the door.  Lancanfora v Goldapel 323 NYS 2d 990

There is no liability as to dangers a considerable distance from the highway.

Flint v Bowman Plaintiff was driving in fifteen inches of snow, missed a right turn and continued on across the defendants land for nearly a half a mile, until he drove into an abandoned and unguarded well.  

Except, if the land has a deceptive appearance of being an extension of the public way, the landowner has a duty to guard a trap or excavation even though it may be a considerable distance within the private property.


Louisville & Nashville Ry Co v Anderson 39 F2d 403.  

IV. Strict Liability

1. Abnormally Dangerous Activity
“Some activities create such grave risks when accidentally released from the control of the manufacturer, transporter or user, that responsible parties may be strictly liable – liable without fault – even when they exercised scrupulous care.  

Rylands v Fletcher

In the Exchquer (1866)

A reservoir was built adjacent to a mill.  The reservoir was built over mine shafts that somehow connected with the near by mine.  When the reservoir was filled it flooded the adjacent mill.  

The rule of law centers around “natural use”.  If a defendant is not acting out of the natural use of his land then he is liable for all damage stemming from his construct.


Restatement §§ 519 – 520


519. 
One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity although he has exercised the utmost care to prevent the harm.


520.
Factors of an abnormally dangerous activity

1. degree of harm or risk to the persons or property

2. the magnitude of the harm

3. inevitability of some risk even when all possible care taken measures are employed

4. the ordinary (or unusual) nature of the activity in the community in which it is found and

5. the activities value to the community in comparison to the risk of harm created by its presence.

Bridges v Kentucky Stone Co.

Supreme Court of Indiana (1981)

William Webb stole explosives from the Kentucky Stone Co. and set them off on Bridges property, wounding the plaintiff and killing the plaintiffs son.

“In the face of these circumstances we hold the theft of the materials, the transporting of them from Tyrone to Johnson County, the preparation necessary for discharge, and the eventual trespass and detonation at the Bridge’s residence was a superseding cause of the blast, precluding liability for any supposed negligence of Kentucky Stone.”

Indiana Harbor Belt RR v American Cyanamid Co.
7th Circuit Appeals (1990)

Is the shipper and company strictly liable for a break in containment which allowed gallons of Acrylonitrile to fall to the ground?  Acrylonitrile is flammable and toxic and the spill occurred within metropolitan Chicago.

The court found that the shipper was not strictly liable but that the case should be remanded to see if a claim of ordinary negligence could be brought.  The court found that most of the nations major switching yards for trains were in metropolitan cities and that to some extent the nature of the risk was worth taking.

Foster v. Preston Mill Co.

Supreme Court of Washington (1954)

The plaintiff owns a minx farm.  The minx kills its young when excited and the defendant is a blasting facility proximately located.

“Is the risk that any unusual vibration or noise may cause wild animals, which are being raised for commercial purposes, to kill their young, one of the things that makes blasting ultrahazardous?  We have found nothing [to support this conclusion].  

Absolute liability is therefore inapplicable as this is not the risk that makes the activity ultrahazardous.

Golden v Armory

Supreme Court of Massachusetts (1952)

Defendant built a dike which caused water to back up during a flood and cause damage to private property.

The rule in Fletcher v Ryland does not apply to acts of God, as surely this is.  No absolute liability.

2. Products Liability

Manufacturing defects, design defects, and warning defects.  

Manufacturing defects only happens to one of the products.  

Why do we have strict liability for products?  The manufacturer has the ability to spread the loss to consumers and to cushion the overwhelming misfortune to the plaintiff if they were unable to recover.  Also manufacturers are in a better position to make the necessary changes and make safer products.

Did the injury occur during “normal and proper use” of the product?

Is the product in the same condition?

Is it a product? (tangible personal property  not a service)?

Is it unreasonably dangerous to the user or consumer?

Is there physical harm to property user or consumer?  (You can not recover for economic loss)

Is the seller engaged in the business of selling?

Did the seller already contemplate the harm?

There does not have to be a direct contractual relationship with the seller.

Greenman v. Yuba Power Products 
Supreme Court of California (1963)

Greenman is injured while using a Shopsmith, which was designed defectively.  The plaintiff properly used the product – “normal and proper use”.  Is the power tool in the same condition in which it was sold?

Rix v General Motors Corp.

Supreme Court of Montana (1986)

402A

Requires proof that the product is in a defective condition and is unreasonably dangerous.  

Design Defect (The direction the law is moving towards( )The manufacturer will only be held liable for only those risks that are foreseeable, and the plaintiff has to show that there was a reasonable alternative design.

Prentis v Yale Mfg. Co.
  Supreme Court of Michigan (1984)

Walk behind fork lift case.  The court wrestles with the proper application of the strict liability regime here with the product by its very nature could be defective.  

Application of the consumer-expectation test.

What does the consumer itself expect?

Should the manufacturer have put the public on notice?

Consumers have expectations in accordance with coke or food, but with respect to a forklift it’s a bit trickier?  When a product is something a consumer does not normally use then this test is less useful.

C-E test is useful when there is a hidden defect, but here there was obviously no seat.

Risk-utility requires consideration of the usefulness of the product, how safe the product is, whether a substitute product is available, whether a dangerous aspect of the product could be eliminated without reducing the value of the product, whether the user could avoid harm by properly using the product.  (PAGE 750)

Why ought you use negligence instead of strict-liability? (Accd. to the Prentis court)

Do we want plaintiffs to be with out a remedy in some cases?

Restatement 3d

Whether a reasonable alternative design at a reasonable cost would have reduced the foreseeable risk of harm.  

Open and obvious danger could mitigate against your claim for defection

O’Brien v Muskin Corp. Supreme Court of New Jersey (1983)

High water mark for strict liability, here there was no reason not to use vinyl at the bottom of a pool and all pools used it.  The product was not of its nature manifestly dangerous.

Return to negligence basis:

Anderson v Owens-Corning Fiber Glass  Supreme Court of California (1991)

Here the reasonableness of the manufacturers warning is weighed.  Would a reasonable manufacturer have warned against this risk?

Vicarious Liability

Is this thing the employee is doing to the benefit of the employer?

Lundberg v State of New York
 
Court of Appeals of New York (1969)

Extra $

Distance

Payment

if driving is essential to the job

The court found here where a man was driving from Buffalo to his work site 80 miles a way that the State was not liable because when he was not at work he was free to do whatever.

Fruit v Schreiner
Supreme Court of Alaska ‘(1972)

Independent Contractors
Murrell v Goertz
Court of Appeals of Oklahoma (1979)

( Control


- rules

( who does the employee report to

( whether this is any expertise, distinct occupation (more likely to be an indep. contr.)

( does the employer have any supervision?

( how is the defendant paid?  (hour / job)

( who supplies the tools?

( length of time on the job

What incentives will be created where employees abuse their power, and where is the line to impose liability?

Negligent Hiring / Retention

Nondelegable Duties

Maloney v Rath 
445 P2d 513 Supreme Court of California (1968)

§423 Rest(Torts)2d.  A weird decision.  Having your breaks in working order is a nondelegable duty and that whenever your brakes fail, even if they’ve just been checked and fixed you are jointly and severally liable with the defendant.
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