	
	
	
	
	
	(1) Read the statute3
	
	
	
	
	

	
	
	
	
	
	
	↓
	
	
	
	
	
	

	Case law examples
	←
	Description
	←
	NO
	←
	(2) Determine if there is an ambiguity
	→
	YES
	→
	Description
	→
	Case law examples

	↓
	
	
	
	↓
	
	↓
	
	↓
	
	
	
	

	Griffen v. Oceanic Contractors (soft plain)

US v. Marshall

Smith v. Wade (dissent)

Nix v. Heddon

Sweet Home

BankAmerica

Commonwealth v. Kelly

Johnson (dissent)

In Re Sinclair
	
	What is the plain meaning of the statute?
	←
	Textualism

(new textualists

soft plain meaning)
	←
	(3) Use funnel of abstraction
	→
	Specific legislative intent

(pluralism)
	→
	What did the actual congress at the time of enactment intend?
	→
	Holy Trinity (criticism)

Weber (J.Rehnquist dissent)



	
	
	↓
	
	
	
	↓
	
	↓
	
	
	
	

	
	
	Tools for New Textualists
	
	(4) Use evidence (for/against)
	
	Imaginative reconstruction

(legal process)
	→
	What would Congress do if they had thought about the issue(s)?
	→
	Green v. Bock Laundry

Weber (dissent)

Johnson (majority)

Shine (post-statute)

Smith v. Wade

	
	
	
	
	
	
	
	
	
	
	

	
	
	↓
	
	
	
	
	
	
	↓
	
	
	
	

	Canons of Construction
	
	
	
	
	Legislative purpose

(legal process)
	→
	What was Congress’s general intent or what was the general purpose of the bill?
	→
	Holy Trinity
In the Matter of Jacob

Bob Jones

Weber (majority)

Casey (J.Stevens opinion)

Griffin (J.Stevens dissent)

	↓
	
	
	
	
	↓
	
	
	
	

	-Absurd results

-Administrative agency

-And/or rule

-Avoiding const. issues

-Bait and switch

-Bankruptcy canon

-Barking Dog Rule

-Borrowed statutes

-Carolene group canons

-Clear statement rules

-Dictionaries

-Ejusdem generis

-11th Amendment canons

-exclusio unius

-formalism

-Grammar

-Holistic interpretation
	-Interpret regime concepts

-Last antecedent rules

-Rule of lenity

-Liberal v. strict construction

-Llewellyn critique

-Man/woman rule

-May/shall rule

-Native American tribes

-Noscitur a sociis

-Ordinary v. technical meaning

-Preambles

-Preemption of state law

-Presumptions

- Benign fictions
	-Provisos

-Reenactment rules

-Remedial statutes

-Repeals by implication

-Retroactivity

-Scrivener’s error

-Singular v. plural rules

-Sovereign immunity

-Specific v. general

-Statutes against CL

-Amendments and evolution of statutes

-Statutory consistency

-Statutory structure

-Sursplusage

-Titles

-Whole Act rules

-Inclusio unius
	
	
	
	
	Best answer

(normativism)
	→
	What is the moral/correct reality inherent in text’s words or in the evolving statutory policy
	→
	Li v. Yellow Cab 

In the Matter of Jacob

Moragne (to some extent)
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	→
	Tools for Interpretation

Extrinsic Aids
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	→
	-Agency interpretation;

-Committee reports;

-Conference reports;

-Congressional Record;

-Comparison of laws;
	-Dear Colleague letters;

-Drafting documents;

-Floor debates;

-Hearing debates;

-Legislative inaction;


	-Sponsor statements;

-Subsequent legislation;

-Colloquies;

-Presidential Veto & Signing statements;
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	(5) Reach a Conclusion
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Diagram 3:

Eskridge & Frickey Funnel of Abstraction (pp. 804 CB)


More Equitable

Normativism








     Best Answer


- - -Legislative Purpose

Legal process

- - - Imaginative Reconstruction


- - - - - - - - - -Specific Legislative Intent

Pluralism

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -Text

More Authoritative Weight

1. See pp. 211 – 243 Eskridge Supplement

2. Intentionalist theories

a. Specific intent

b. Imaginative reconstruction

c. Legislative purpose

3. Texualist theories

a. Soft plain meaning rule

b. The new textualists

c. Critiques of the new textualists

4. Dynamic theories

a. Best answer theory

b. Pragmatic theory

c. Critical theory
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1. Textualists Theories 

a. New Textualists

i. Toolbox (no ambiguity)

1. = read the statute; 

2. = check to see if there are any ambiguity

3. = use intrinsic sources (canons and dictionaries) to justify clarity of terms;

4. = indict legislative sources and other extrinsic evidence; 

ii. Toolbox (absurd result/ambiguity exception)

1. = use Scalia’s test in Green v. Bock Laundry if using terms would result in absurd results

2. = the contextual evidence that the Court is interested in is now statutory as much as or more than just historical context; arguments that your position is more consistent with other parts of the same statute are typically winning arguments; 

3. similarly, as Casey indicates, the Court today goes beyond the “whole act” rule to something like a “whole code” rule, searching the USC for guidance on the usage of key statutory terms and phrases; 

4. == J.Scalia concurrence still rejects the use of legislative history to determine specific legislative intent; rather he states: 

5. = “the meaning of terms on the statute books ought to be determined, not on the basis of which meaning can be shown to have been understood by a larger handful of the Members of Congress; but rather on the basis of which meaning is 

a. = (1) most in accord with context and ordinary usage, and thus most likely to have been understood by the whole Congress which voted on the words of the statute (not to mention the citizens subject to it), and 

b. = (2) most compatible with the surrounding body of law into which the provisions must be integrated – a compatibility with the surrounding body of law into which the provision must be integrated – a compatibility which, by a benign fiction, we assume Congress always has in mind.  

c. = I would not permit any of the historical and legislative material discussed by the Court, or all of it combined, to lead me to a result different from the one that these factors suggests; Green v. Bock Laundry, 490 U.S. 504 (1989) (J. Scalia concurrence);

6. = use legislative history only to confirm Congress did not want absurd, unconstitutional result; 

iii. the ct will still look at contextual evidence and is very interested in the public law background of the statute; if a statute seems to require an odd result (as in Bock Laundry), the ct will interrogate the background materials to find out why; if a statute overrides judicial or agency decisions (as in Chisom), the ct will usually be responsive to Congress’ concerns; when the justices are themselves divided as to what the statute’s “plain meaning” is, as in Weber, at least some of them will examine the statute’s background to figure out how the typical legislator would have read the statute; 

iv. Quotables

1. = “there is, of course, no more persuasive evidence of the purpose of a statute, than the words by which the legislature undertook to give expression to its wishes.” See United States v. American Trucking Assns., Inc., 310 US 534,543 (1940); 

2. = “our task is to give effect to the will of Congress, and where its will has been expressed in reasonably plain terms, ‘that language must ordinarily be regarded as conclusive.’” See Griffin v. Oceanic Contractors, Inc., 458 U.S. 564 (1982) (quoting Consumer Product Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980); 

3. = “this argument [that Congress would have included expert witness fess under § 1988 if they thought about it] profoundly mistakes our role.  Where a statutory term presented to us for the first time is ambiguous, we construe it to contain that permissible meaning which fits most logically and comfortably into the body of both previously and subsequently enacted law.  We do so not because that precise accommodative meaning is what the lawmakers must have had in mind (how could an earlier Congress know what a later Congress would enact?) but because it is our role to make sense rather than nonsense out of the corpus juris.  But where, as here, the meaning of the term prevents such accommodation, it is not our function to eliminate clearly expressed inconsistency of policy, and to treat alike subjects that different Congresses have chosen to treat differently.  The facile attribution of congressional ‘forgetfulness’ cannot justify such a usurpation.  Where what is at issue is not a contradictory disposition within the same enactment, but merely a difference between more parsimonious policy of an earlier enactment and the more generous policy of a later one, there is no more basis for saying that the earlier Congress forgot than for saying that the earlier Congress felt differently.  In such circumstances, the attribution of forgetfulness rests in reality upon the judge’s assessment that the later statute contains the better disposition.  But that is not for judges to prescribe.” West Virginia University Hospitals v. Casey, 499 US 83 (1991) (pp. 767 CB)

v. Pros of Rule

1. = Non-delegation problems: it is arguably more consistent with the structure of the US Constitution (and most state constitutions), which vests political power with the legislative and executive branches and only the judicial power with the courts, and which creates formal barriers to lawmaking that are disregarded when courts make new laws; 

2. = Judicial competence: apply statutory plain meaning is more within the “judicial competence” than making policy or even scanning through legislative history to figure out whether the legislature “really meant” the apparent meaning of its statutory words; 

3. = Rule of law & reliance: the ordinary meaning of statutory language is the common understanding of what the “rule of law” is. Citizens ought to be able to open up the statute books and find out what the law requires of them.  Once law is understood by the cognoscenti as purposes, spirits and collective intents, the citizenry might lose faith in the externality of law – the objectivity of legal reasoning which provides us with some assurance that our problems are susceptible of the same rules as those of our neighbor.

4. = Not intrinsic SQ will solve: hard cases generating inequitable results should trigger a popular outrage that changes statutes more usefully and more democratically than judicial updating through a Hart and Sacks approach; 

5. = Congress will solve: give Congress the opportunity to change the law themselves; 

a. = see e.g., Shine v. Shine (the 1984 Congress amended the statute prospectively to correct the problem in the case); or 

b. = Holy Trinity (where Congress changed the laws to exclude ministers but didn’t allow currently prosecuted individuals to be exempted); 

c. = see also, Chief Justice Burger’s opinion in TVA v. Hill had an immediate legislative response.  The Endangered Species Act Amendments of 1979 established an administrative mechanism for granting exemptions to the Act, and the Tellico Dam was specifically exempted by Congress in 1979; 

d. = BUT SEE, Griffin v. Oceanic Contractors, Inc. response where in 1983, Congress revised much of 46 USC § 596, but left “for each day” alone; Congress may not have changed the language important to the Court in Griffin because they agreed with Rehnquist’s interpretation; they may have acquiesced to cts role; 

e. = BUT SEE, McNally v. United States, 483 U.S. 350 (1987)(J.White’s memorandum to the Conference in which he circulated his opinion states “of course, the saving grace in statutory interpretation cases is that Congress may have its way if it does not like the produce of our work;” in 1988, Congress adopted 18 U.S.C. § 1346, which provides that for purposes of the mail fraud statute, “scheme or artifice to defraud” includes a scheme or artifice to deprive another of the intangible right of honest services;” The statute’s legislative history indicates that it was meant to override McNally and reinstate the “intangible rights” theory; (see CB pp. 867)

vi. Cons of Rule

1. = may disserve democratic norms. Stevens’s dissent in West Virginia University Hospitals v. Casey, cites examples in which Congress has let stand statutory interpretation decisions rooted in “historical context, legislative history, and prior cases identifying the purpose that motivated the legislation.” In contrast, “when the Court has put on its thick grammarian’s spectacles and ignored the available evidence of congressional purpose and the teaching of prior cases construing a statute, the congressional response has been dramatically different,” (see e.g., pp. 768 for list of cases where legislation effectively overruled the literalists decisions in cases)

b. Seminole cases

1. = West Virginia University Hospitals v. Casey, 499 U.S. 83 (1991); (pp. 767 CB); 

2. = does 42 U.S.C. § 1988 permit the award of reasonable expert witness fees for prevailing πs in civil rights cases? 

3. = J.Scalia says no, “the record of statutory usage demonstrates convincingly that attorney fees and expert fees are regarded as separate elements of litigation costs.  While some fee shifting provisions, like § 1988, refer only to attorney’s fees, many others explicitly shift expert witness fees as well as attorney fees.” 

4. = J. Scalia cited to a variety of federal statutes, such as the Toxic Substances Control Act, 15 U.S.C. §§ 2618(d), 2619(c)(2), which provides that a prevailing party may recover “the costs of suit and reasonable fees for attorneys and expert witnesses.” 

5. = J. Scalia explained that, if attorney’s fees includes expert fees, “dozens of statutes referring to the two separately become an inexplicable exercise in redundancy”

ii. = United States v. Marshall, 908 F.2d 1312 (1990) (pp. 773 CB); 

1. = does LSD on blotter paper constitute a mixture and therefore can be measured, not on just the drug, but the paper as well? 

2. = yes, it does constitute mixture; 

a. = Esterbrooke makes a plain meaning argument here; 

b. = “without knowing more of the chemistry than this record reveals, we adhere to the unanimous conclusion of other courts of appeals that blotter paper treated with LSD is a “mixture or substance containing a detectable quantity of LSD”

c. = legislative history is silent and subsequent Congress hasn’t amended, despite debates; 

iii. = In Re Sinclair, 870 F.2d 1340 (7th Cir. 1989)

1. = presents a conflict between a statute and its legislative history; 

2. = Sinclair filed for bankruptcy under Chap 11 of the Bankruptcy Act of 1978 in April 1985; in October 86 Congress added Chapt 12 which gave benefits to farmers; Sinclairs wanted to transfer case from 11 to 12 but lower cts said no; 

3. = the statute says that it is impossible; the report says that conversion is possible and describes the circumstances under which it should occur; 

4. = Easterbrook says no dice; if there is a conflict between legislative history and unambiguous text, choose text; 

5. = see arguments against committee reports and legislative history used in this opinion (pp. 959 CB); 

c. Soft Plain Meaning

i. Toolbox

1. = look to see if there is an ambiguity; 

2. = if not, still use legislative history to show no ambiguity;  

ii. Seminole case: Griffin v. Oceanic Contractors, Inc., 458 U.S. 564 (1982); (pp. 733 CB)

1. = Griffin gets injured; Oceanic refuses to pay; Griffin is unemployed for 34 days; what days does he get paid?

2. = statute says double payment “for each and every day” during which payment is delayed; 

a. is that from the time he is unemployed OR 

b. for each and every day until payment is made? 

3. = S.Ct. says that Oceanic owes 302,000 in wages “for each and every day” not limited to periods of unemployment; 

4. = the statute was straightforward; if (a) the owner refuses to pay; and (b) without sufficient cause; then (c) must pay “for each and every day” during which the payment is delayed; “leave[s] no room for the exercise of discretion either in deciding whether to exact payment or in choosing the period of days by which the payment is to be calculated;”

5. = Oceanic argues that the legislative purpose of the statute is best served by construing it to permit some choice in determining the length of the penalty period; purpose of the statute is essentially remedial and compensatory, and thus it should not be interpreted literally to produce a monetary award that is so far in excess of any equitable remedy as to be punitive; 

6. = Cts says no and cites to the following: 

a. = amended legislation from 1790 to 1872 to 1898 removed discretion from cts to award less than an amount calculated on the basis of each day and removed the 10 day ceiling; (this is vertical history)

b. = committee reports indicate that the legislation was used to “amelior[ate] the condition of American seamen. . . [and was] designed to secure the promptest possible payment of wages. . . to strengthen the deterrent effect of the statute by removing the courts’ latitude in accessing the wage penalty;” 

c. = statute was not intended to be merely compensatory; it is the nature of punitive remedies to authorize awards that may be out of proportion to actual injury; 

d. = Rehnquist admits that the damages might not be proportional, but he uses private antitrust suits and endangered species act to prove that Congress can’t envision everything and “it is enough that Congress intended that the language it enacted would be applied as we have applied it.  The remedy for any dissatisfaction with the results in particular cases lies with Congress and not with this Court.  Congress may amend the statute; we may not.” 

e. = this is somewhat supported by Congressional action after the case: In 1983, Congress revised much of 46 USC § 596, but left “for each day” alone; Congress may not have changed the language important to the Court in Griffin because they agreed with Rehnquist’s interpretation; 

7. J.Steven’s dissent

a. = reply to subsequent history: the dog didn’t bark, legislative history fails to make any comment on the significance of removing the 10 day limit on damages; this raises a possible alternative explanation, that seamen might be stranded for more than 10 days; it is a difference of modest enlargements versus prohibition of judicial discretion; 

b. = J.Stevens also cited Collie v. Fergusson, 281 U.S. 52 (1930), in which the Court refused to read the statute to penalize an employer for failing to pay wages because of its financial difficulties.  The conclusions reached by Justice Stevens’ analysis “dispel any notion that the statute means exactly what it says.” Indeed, the same flexibility shown by the Supreme Court in Collie also characterized the lower federal courts’ treatment of the statute from 1896 to 1966.
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2. Legislative Intent

a. Specific intent rule:

i. Toolbox

1. = look to the text of statute; 

2. = if ambiguity, look to what Congress actually meant through extrinsic sources; 

3. = key is to find out if Congress spoke to the issue 

ii. Pros of Rule:

1. = the most legitimate basis for statutory interpretation;

2. = as the inquiry becomes steadily more abstracted from specific intent, not only does its democratic legitimacy fade, but the inquiry becomes less determinate and perhaps more driven by nonlegislator value choices, hence in tension with the rule of law;

3. = if cts would ignore legislative intent, congress might have less enthusiasm for cutting the deals necessary to get legislation through the many vetogates because such deals would not reliably be judicially enforced;

4. = disrespect for the rule of law might allow people to believe they can get away with more shirking of their lawful responsibilities;

iii. Cons of Rule

1. = difficult to discover the specific intent of legislators;

2. = it is completely unknowable when interpreters face new problems unanticipated by drafters;

3. = intentionalist theories do a poor job of explaining the results in leading cases such as Holy Trinity and Weber; 

4. = problems of aggregation: 

a. = Any legislative intent is not only a collective intent, but Art I § 7 of the Constitution must be a coincidence of at least two different collective intents, that of the Senate and the House.  

b. = Thus, there are problems of aggregation. See e.g., Holy Trinity: Did a majority of the Senate that voted on the alien contract labor bill agree with the sponsor’s concession? The full house? President Harrison who signed the alien contract labor bill into law? 

c. = Because non of these people spoke to the issue, the only way to solve the problem is by invoking legislative conventions – for example, committee reports and statements by sponsors may be deemed to represent the enacting coalition, much as the leading Federalists are taken to represent the coalition seeking ratification of the Constitution;

5. = problems of attribution: 

a. = invocation of conventional or constructed intent immediately sacrifices some of the normative appeal of intentionalism’s professed goal, which is to implement the actual intent of the enacting Congress; 

b. = may place to much weight on reports subject to manipulation and statements made in the course of heated, phony or strategic debates; 

c. = maybe better to focus on the preferences of the pivotal legislators, those participants in the enactment process whose support was critical in helping a bill go through the various vetogates that can kill legislation (see e.g., Checkerboard cases); 

d. = although, it my be difficult to determine who the pivotal legislators were and their sincere preferences which are bound to be conflicting and hard to aggregate; 

6. = evidence of actual intent might itself be subject to varying interpretations; 

a. = Holy Trinity example: an opponent accused the bill of arbitrary exemptions, favoring lecturers but not lawyers; the floor manager said the bill only applied to the “importation of such people under contract to labor” and then said “if that class of people under contract to labor are liable to become the subject-matter of such importation, then the bill applies to them and perhaps the bill ought to be further amended.” 

b. = the opponents promised an amendment exempting all professionals; neither senator actually introduced such an amendment and non one else mentioned the colloquy after that; 

b. Seminole cases

i. Holy Trinity discussion as criticism (see above); if we were to use the specific intent of Congress, we may have voted against Holy Trinity; 


ii. Weber (J.Rehnquist dissent)

1. = J. Rehnquist exhaustively reviewed the legislative history of Title VII and found smoking guns galore: statements by Senate sponsors who repeatedly reassured the chamber that the statutory anti-discrimination rule meant that there could be no hiring or firing based on race whatsoever – thus precluding employers from considering the race of employees even when the desire was to create a more racially balanced work force rather than to exclude anyone based on racial animus; 

= nevertheless, the majority relied in part on the touchstone of legislative intent in approving the remedial affirmative action program; 
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3. Imaginative Reconstruction

i. General Rule: more generalized version of theory, in which the interpreter tries to discover “what the law maker meant by assuming his/her position, in the surroundings in which he/she acted, and endeavored to gather from the mischiefs he had to meet and the remedy by which he sought to meet them, his intention with respect to the particular point in controversy; 

ii. Toolbox

1. = read the statute; 

2. = determine if there is an ambiguity; if so

3. = ask what Congress (that particular one) would have done if they thought about the issue; 

4. = use legislative history to support your answer; 

iii. Pros of Rule

1. = see Easterbrooke arguments in In Re Sinclair: pp. 959

2. = “The answer lies in distinguishing among uses of legislative history.  An unadorned plain meaning approach to interpretation supposes that words have meanings divorced from their contexts – linguistic, structural, functional, social, historical - - language is a process of communication that works only when authors and readers share a set of rules and meanings. What clearly means one thing to a reader unacquainted with the circumstances of the utterance – including social conventions prevailing at the time of the drafting – may mean something else to a reader with a different background.” In Re Sinclair, 870 F.2d 1340 (7th Cir. 1989)

3. = “legislation speaks across the decades, during which legal institutions and linguistic conventions change. To decode words one must frequently reconstruct the legal and political culture of the drafters.  Legislative history may be invaluable in revealing the setting of the enactment and the assumptions its authors entertained about how their words would be understood.  It may show, too, that words with a detonation “clear” to an outsider are terms of art, with an equally “clear” but different meaning to an insider.  It may show too that the words leave gaps, for short phrases cannot address all human experiences; understood in context, the words may leave to the executive and judicial branches the task of adding flesh to bones.  These we take to be the points of such cases as American Trucking holding that judges may learn from the legislative history even when the text is “clear.” In Re Sinclair, 870 F.2d 1340 (7th Cir. 1989)

iv. Cons of Rule

1. = it is not clear that imaginative reconstruction can avoid the aggregation and attribution problems of specific intent theory; whose intent should the interpreter reconstruct? Who is the pivotal voter and how would he or she respond?

2. = who was the pivotal voter for the civil rights bill in the Senate to break the southern filibuster; 

3. = the rhetorical force of intentionalism rests upon its ability to link a current interpretation to past legislative majorities; all the intentionalist can persuasively claim is that if she had asked her chosen pivotal legislator a loaded interpretative question, the legislator would, arguably, have answered in a certain way; 

4. = Green v. Bock Laundry gives an example of how imaginative reconstruction might not work; who can really tell what the median Member of Congress thought about this issue?

b. Seminole cases: Weber (dissent)

i. = imaginative reconstruction provides the best way to read the Weber dissent: 

1. = the sponsors (eastern liberals) and the pivotal voters (midwestern conservatives) agreed to prohibit racial quotas to enact the Civil Rights Act over determined southern opposition, and their consensus included at least an implicit concession to the conservatives that quotas would be neither required nor allowed under the statute; 

2. = J. Rehnquist seemed to pose the issue in Weber by focusing on the Midwestern conservatives and asking them “do you want to allow voluntary quotas in hiring?” He then argued from smoking guns and their conservative values that they would have answered, “No, I want to eliminate all racial categories from employment decisions.” 

ii. = imaginative reconstruction faces problems of posing the right question

1. =   i.e., Brennan’s Weber opinion is asking in the majority whether the liberals would allow voluntary preferences if it could be shown that after 10 years an employer had less than 2% blacks in is work force, and that the disparity is probably the result of the continuing effects of past discrimination; many of the Midwestern conservatives probably would have answered yes to this form of the question, even if they had answered no to Justice Rehnquist’s query; 

2. = J. Blackmun’s concurrence in Weber: implicitly asks a different question, “do you think that business ought to have flexibility to comply with the law in various practical ways, including the hiring of blacks in order to avoid possibly liability?” Midwestern Republicans’ core constituents, other than farmers, were small businesses fearful of government intrusion into their affairs.” Such Republicans also favored a stable pluralistic system where people of color were part of the American mainstream; 

3. = given these values, they might have been tolerant of affirmative action, especially when deployed, as in Weber, to avoid litigation or government pressure; 

c. Seminole case: Green v. Bock Laundry, 490 U.S. 504 (1989)

i. J. Steven’s majority opinion

1. = J.Stevens’ majority opinion argues that “although this omission lends support to an opinion that “legislative oversight” caused exclusion of civil parties from Rule 609(a)(1)’s balance, a number of considerations persuade us that the Rule was meant to authorize a judge to weigh prejudice against no one other than a criminal defendant;”

2. = key is that “a party contending that legislative action changed settled law has the burden of showing that the legislature intended such a change” Green v. Bock Laundry, 490 U.S. 504 (1989) (citing Midlantic National Bank v. New Jersey Department of Environmental Protection, 474 US 494, 502 (1986); 

a. = J. Stevens then goes on to show that the textual limitation of prejudice balance to criminal defendants resulted from deliberation, not oversight arguing “benign fiction” that congress knew of the laws; see pp. 748 CB; 

b. = congress had access to all of Rule 609’s precursors, particularly the drafts prepared by the House Subcommittee and the Senate Judiciary, both of which protected the civil litigants as well as the criminal defendants; 

c. = J. Stevens’ argument rests on the “dog didn’t bark” canon of construction - - “if the dog (here, Congress) doesn’t bark, assume that “nothing happened” – no radical change was made in the fabric of the law (recall the dog-doesn’t bar canon); 

ii. J. Scalia’s concurrence opinion

1. = J.Scalia concurrence still rejects the use of legislative history to determine specific legislative intent; rather he states: 

2. = “the meaning of terms on the statute books ought to be determined, not on the basis of which meaning can be shown to have been understood by a larger handful of the Members of Congress; but rather on the basis of which meaning is 

a. = (1) most in accord with context and ordinary usage, and thus most likely to have been understood by the whole Congress which voted on the words of the statute (not to mention the citizens subject to it), AND 

b. = (2) most compatible with the surrounding body of law into which the provisions must be integrated – a compatibility with the surrounding body of law into which the provision must be integrated – a compatibility which, by a benign fiction, we assume Congress always has in mind.  

c. = I would not permit any of the historical and legislative material discussed by the Court, or all of it combined, to lead me to a result different from the one that these factors suggests; Green v. Bock Laundry, 490 U.S. 504 (1989) (J. Scalia concurrence);

iii. Seminole case: West Virginia University Hospitals v. Casey, 499 U.S. 83 (1991); (J.Stevens’ dissent only); 

1. = the legislative history of § 1988 indicated that Congress intended to make prevailing π’s whole; 

2. = see pp ____ for discussion of Casey
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4. Legislative purpose

a. General rule

i. Toolbox

1. = purposivism attempts to achieve the democratic legitimacy of other intentionalist theories in a way that renders statutory interpretation adaptable to new circumstances; 

2. = if there is an ambiguity look to the overall purpose of the statute; 

3. = committee reports and other extrinsic aids may serve to shed light on legislative purpose; 

4. = sometimes the title of the bill can serve to illustrate the purpose of the statute; 

a. see e.g., Almendarez-Torres v. United States, 533 U.S. 224 (1998) pp. 882 CB;  (J.Breyer responding with a variety of contextual arguments demonstrating that the statute is reasonably clear….” And that the main one was that the title and the legislative history of § 1326(b) added by amendment in 1988, show that members of Congress uniformly referred to the new provisions as providing penalties for reentry of certain aliens; namely those who commit felonies; 

b. see e.g., Holy Trinity (“an Act to prohibit the importation and migration of foreigners and aliens under contract or agreement to perform labor in the United States, its Territories and the District of Columbia,” was meant to reach only to the work of manual laborers and not that of the professional man;)

ii. Quotables

1. = “in final analysis, any question of statutory construction requires the judge to decide how the legislature intended its enactment to apply to the case at hand.  The language of the statute is usually sufficient to answer that question, but “the reports are full of cases” in which the will of the legislature is not reflected in a literal reading of the words it has chosen.” Griffin v. Oceanic Contractors, Inc., 458 U.S. 564 (1982) (J.Stevens dissent)

2. = “it is a familiar rule, that a thing may be within the letter of the statute and yet not within the statute, because not within its spirit, nor within the intention of its makers.  This has been often asserted, and the reports are full of cases illustrating its application.” Rector, Holy Trinity Church v. United States, 143 U.S. 457 (1892); 

3. = “Nevertheless, in rare cases the literal application of a statute will produce a result demonstrably at odds with the intention of its drafters, and those intentions must be controlling. We have reserve “some “scope for adopting a restricted rather than a literal or usual meaning of its words where acceptance of that meaning would thwart the obvious purpose of the statute.’” Commissioner v. Brown, 380 U.S. 563, 571 (1965) (quoting Helvering v. Hammel, 311 U.S. 504, 510-511 (1941). 

b. Seminole cases

i. = Rector, Holy Trinity Church v. United States, 143 U.S. 457 (1892); pp. 675 CB

1. = contrary to the purpose of the act: Act was designed to prevent large corporations from importing “an ignorant and servile class of foreign laborers” which would break down the labor market and reduce other “American” laborers; importation of ministers does not risk these potential problems; 

a. no surplusage of “brain toilers” and

b. Christian ministers wouldn’t depreciate the existing labor market; 

ii. = Shine v. Shine, 802 F.2d 583 (1st Cir. 1986); pp. 700 CB 

1. Louis Shine contended that a support obligation owed his ex-wife was dischargeable in bankruptcy because it was not explicitly embodied in a separation agreement, divorce decree or property settlement agreement; 

2. =  J. Bownes states that the result of an obvious drafting mistake in a wording of a statute should not be enforced, particularly when it overrides common sense and evident statutory purpose (i.e., providing enough support for families).  The portion of the Bankruptcy Act at issue here, as amended in 1978 reads: “A discharge does not discharge an individual debtor from any liability to a spouse to child for maintenance support…..

3. = this text was a combination of versions proposed by the House, the Senate and the Commission on the Bankruptcy Laws of the US.  The Commission’s original version implementing the long standing policy of excepting spousal and child support from discharge in bankruptcy; Its purpose was to  broaden the law’s protection of the families of the bankrupt spouse by including property settlements in the traditional nondischargeable categories; it did not contain the “in connection with” language.  That language was added by the Hose and included in the final bill in a hectic atmosphere of the closing days of the 95th Congress; 

iii. = Weber (Brennen’s majority opinion)
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5. Best Answer Theories 

i. Pros of Rule

1. = reacts to changes to law that makes it inequitable to enforce the plain meaning of the states; 

ii. Cons of Rule

1. = legal process tends to produce “armchair” policymakers; critical scholars (i.e., Posner) argue that legal process judges are making unarticulated value choices under the auspices of neutral craft; 

2. = neglects the virtues of a more formalistic approach (i.e., textualism) see above; 

3. = concerns of legitimacy and unpredictability; 

b. Seminole cases:

i. = Li v. Yellow Cab Company of California, 532 P.2d 1226 (1975)

1. = Section 1714 of the California Civil Code codified the defense of contributory negligence, which bars all recovery when a π’s negligence contributes in any way to his injury; Li brough a personal injury action against Yellow Cab based on negligence; A jury, after receiving a contributory negligence instruction, returned a defense verdict.  Li appealed, arguing that it was unfair to deny him all recovery.  He contended that the courts should adopt comparative negligence as the rule of the state.  The court of appeals affirmed; 

2. = may a ct adopt the doctrine of comparative negligence notwithstanding original legislative intent; 

3. = Yes, the rule of liberal construction contained in the Califo Code together with the Code’s purpose as a continuation of the CL, permits the court to adopt the comparative negligence doctrine; Although the Code however can be interpreted as mandating contributory negligence, the Code is intended to be a continuation of the CL, which is subject to judicial refinement; 

4. = as the CL changes, fundamental notions of duty, causation and liability may be undermined, as Li demonstrates.  

c. Seminole case: Moragine v. States Marine Lines, Inc., 398 US 375 (1970)

i. Moragne’s husband was killed while ship was within FL territorial waters.  Moragne brought a wrongful death action based on the unseaworthiness of the vessel, a claim akin to strict liability; the DC relying on the Harrisburg, 119 US 199 (1886) ruled that federal maritime law didn’t provide a cause of action for wrongful death occurring within a states’ waters and dismissed; 

ii. = ct held that over the years, all states have created a wrongful death action.  The Death on the High Seas Act of 1920 created a wrongful death action for unseaworthy related deaths but did not purport to cover territorial waters.  The Jones Act extended to seamen protections afforded others under the FELA; from this, it can be seen that Congress had no intent to preclude from suit survivors of seamen killed due to their employer’s wrongful act.  In light of the interplay of these acts, and the legislative history behind them, Congress intended to ensure the continued availablility of an unseaworthiness wrongful death remedy; 

iii. = “this ct recognizes the necessity of respect for stare decisis; however, when adhering to precedent leads to unintended and unwanted results, such adherence will not afforded; 

b. RULE OF MORAGNE; must weight overruling with these 3 goals; 

i. = the law should furnish a clear guide for individuals so that they can plan their affairs with assurance; 

ii. = it is important to eliminate the need to relitigate every proposition; 

iii. = it is necessary to maintain public faith in the ability of the judiciary to make reasoned judgments;
iv. COMPARE WITH FLOOD V. KUHN pp. _____OL
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1. Avoiding Absurd Results Canon

a. Rules 

i. When do you use it? 

1. = goes hand in hand with intentionalist and dynamic theories

2. = if a term or terms of the statute would result in an absurd (as opposed to unreasonable) result; 

3. = if there is a scrivener’s error that results in an absurd result; 

ii. Toolbox

1. = assuming that the legislature does not intend irrational or incoherent directives, courts will read - - or even rewrite - - statutes to avoid absurd results; 

2. = difference must be more than just an unreasonable one - - it must be an absurdity where “it is quite impossible that Congress would have intended the result, and where the alleged absurdity is so clear as to be obvious to anyone;” see, Green v. Bock Laundry Company below;

3. = look to the general and specific intent of Congress; if the literal application of the bill is contrary to the intent/purpose of the bill and Congress, then possible absurd result = need for reformation of text; 

a. = one looks to the general goal of the law and tailors the text to meet the goal (general intent); 

b. = and the other asks what the legislator thought they were doing as to the particular issue (specific intent); 

4. = may be more appropriate to use this canon when there is a possible absurd result + a scrivener’s error;  

5. = can be used with a “textualist” viewpoint BUT should be used in a way that “does least violence to the text.” (i.e., J. Scalia’s use in Bock Laundry); 

6. = HOWEVER 3 problems with textualist use of the “absurd results” 

a. = why should a textualist ever re-write a statute? If law simply consists of text, the point of interpretation is to give the text its plain meaning.  If that produces an absurdity, then the textualist judge should strike the statute down as unconstitutional for lacking a rational basis rather than, in effect, amend its text by judicial construction; 

b. = it is inconsistent rationale since textualist may be arguing that the statute is contaminated by absurdity - - thereby liberating the judge to rewrite it - - and yet sufficiently sacrosanct that the rewriting must do the “lease violence” to it; 

c. = how much violence to the text would be inflicted by alternative rewrites strikes us as a question beyond precise judicial calibration, undercutting the goals of predictability and certainty that support textualism; 

iii. Quotables                           

1. = “it is true that interpretations of a statute which would produce absurd results are to be avoided if alternative interpretations consistent with the legislative purpose are available” Griffin v. Oceanic Contractors, Inc., 458 U.S. 564 (1982) ; 

2. “in refusing to nullify statutes, however hard or unexpected the particular effect, this Court has said “laws enacted with good intention, when put to the test, frequently, and to the surprise of the law maker himself, turn out to be mischievous, absurd or otherwise objectionable.  But in such cases the remedy lies with the law making authority, and not with the courts.” Griffin v. Oceanic Contractors, Inc., 458 U.S. 564 (1982) (quoting Crooks v. Harrelson, 282 U.S. 55, 60 (1930); 

3. = “it is enough that Congress intended that the language it enacted would be applied as we have applied it.  The remedy for any dissatisfaction with the results in particular cases lies with Congress and not with this Court.  Congress may amend the statute; we may not.” Griffin v. Oceanic Contractors, Inc., 458 U.S. 564 (1982) (J.Rehnquist majority opinion)

b. Seminole cases

i. Rector, Holy Trinity Church v. United States, 143 U.S. 457 (1892); pp. 675 CB; 

1. = “given the constitutional protection of religion as well as the cultural assumption that this is a “Christian Nation,” J. Brewer thought it inconceivable that Congress in 1885 would have intended to exclude Christian ministers from this country;” (Supp. pp. 260);

2. = W, an alien from England was contracted by Holy Trinity Church to move to the US to become a minister for the church; the Alien Contract Labor Bill prohibited companies from assisting or encouraging the importation or migration of aliens or foreigners to “perform labor or services of any kind in the US;” Holy Trinity was prosecuted and the Circuit Court affirmed the conviction; 

3. = J. Brewer concedes that his interpretation is not “within the letter of the statute,” because (a) phrase “of any kind” in the Act and (b) list of exceptions to the Act which does not include “ministers” is presumed to be exhaustive (inclusio unius) - - points to the conclusion that the “literal meaning” of the statute would prevent Holy Trinity from contracting Warren to come to the states; 

4. BUT, J. Brewer argues that (4) factors show need for judicial interpretative reformation of bill; 

a. = title of the act: “an Act to prohibit the importation and migration of foreigners and aliens under contract or agreement to perform labor in the United States, its Territories and the District of Columbia,” was meant to reach only to the work of manual laborers and not that of the professional man; 

b. = contrary to purpose of the act: Act was designed to prevent large corporations from importing “an ignorant and servile class of foreign laborers” which would break down the labor market and reduce other “American” laborers; importation of ministers does not risk these potential problems; 

i. no surplusage of “brain toilers” and

ii. Christian ministers wouldn’t depreciate the existing labor market; 

c. = senate committee report: Act was designed to mean manual labor and not just all labor, but didn’t have time to change/amend the bill; 

d. = Christian nation argument: we live in a Christian nation as evidenced by founding of America, state constitutions and US constitution; therefore, it would be absurd to think that Congress intended to prevent ministers from coming overseas; 

ii. Green v. Bock Laundry Machine Company, 490 US 504 (1989) pp. 743

1. = prisoner on work release at a car wash got his arm torn off by a larger dryer and argues that he was negligently and improperly instructed on its use; the prisoner sued the Company and the company sought to impeach his testimony because he was convicted of a felony (burglary); 

2. = Federal Rules of Evidence 609(a) requires a judge to allow impeachment of any witness with prior convictions for felonies not involving dishonesty “only if” the probativeness of the evidence is greater than its prejudice “to the defendant.” 

a. = this would cause an absurd result, as the defendant in this case, Bock Laundry, would never be prejudiced if Green’s conviction were admitted and Green’s conviction has at a bare minimum some probative value;

b. = the asymmetrical rule is defensible in criminal cases, where defendant receive special procedural protections, but not in civil cases, where it would exclude many convictions by tort and contract defendants while admitting all such convictions of plaintiffs; 

3. = all 9 Justices agreed that a literal reading of the law was absurd, and a majority of the Court rewrote the Rule 609(a)(1)’s balancing test to apply only when a criminal defendant’s credibility is attacked and to admit prior convictions of other witnesses; 

a. a literal application of the statute would distinguish between civil plaintiff’s and defendants without ascertainable reason, but the literal reading would probably be unconstitutional; 

b. textual oddity may have been a scrivener’s error not attributable to any legislative deliberation on the issue or conscious policy decision; 

c. based on legislative history suggesting that Congress was only thinking about criminal cases when it considered the rule; 

4. PROBLEMS

a. See above on textualist standpoint;

b. Scalia concurrence doesn’t make much sense; “allow the witness to be impeached by his prior felony convictions, but only if its probative value outweighs its prejudice to the “criminal defendant.” What criminal defendant? It is a civil case; 

c. J. Blackmun dissent contended that the legislative history was sparse and confused, and he concluded that the balancing test should apply to any party in civil cases, as well as criminal defendants, because that rewrite would best serve the purpose of the rule, which was to avoid the potential that prejudice would effect the outcome of a trial; 

d. Imaginative reconstructionist view is problematic? Who can really tell what the median Member of Congress thought about this issue? What was the conference committee “deal” that was struck on Rule 609(a)? This is unclear since it never mentions civil cases; 

Legislation - - Professor Brudney

Avoiding Constitutional Problems

Sunday, April 28, 2002

2. Avoiding constitutional problems

a. Rule:

i. Toolbox

1. = 2 step process; 

2. =  must first identify “the affirmative intention of Congress clearly expressed” before concluding” that it is permissible to accept a construction of a statute that  raises constitutional concerns;

3. = are there legitimate constitutional concerns; (don’t need to do a constitutional analysis here)

ii. Quotables

1. = “the canon about avoiding constitutional decisions, in particular, must be used with care, for it is a closer cousin to invalidation than to interpretation.  It is a way to enforce the constitutional penumbra, and therefore an aspect of constitutional law proper.  Constitutional decisions breed penumbras, which multiply questions. Treating each as justification to construe laws out of existence too greatly enlarges the judicial power.  And heroic “construction” is unnecessary, given our conclusion that Congress possesses the constitutional power to set penalties on the basis of gross weight” United States v. Marshall, 908 F.2d 1312 (1990) pp. 773 CB; 

2. = “Ct has heeded the essence of Mr. Chief Justice Marshall’s admonition in Murray v. The Charming Betsy, 2 Cranch 64, 118 (1804), by holding that an Act of Congress ought not be construed to violate the Constitution if any other possible construction remains available” National Labor Relations Board v. Catholic Bishop of Chicago, 440 U.S. 490 (1979);

iii. Seminole case: National Labor Relations Board v. Catholic Bishop of Chicago, 440 U.S. 490 (1979) (pp. 874 CB)

1. = NLRB exercised jurisdiction over catholic school instructing that it must cease and desist their refusal to bargain with unions; NRLB asserted jurisdiction based on its policy of declining jurisdiction only when schools are completely religious, not religiously associated (and since school talk secular subjects, was just religiously associated; 

2. = S.Ct finds that there are serious constitutional problems and that there is no clear intent from Congress to give jurisdiction to NLRB over claims in religious schools; 

3. = “in the absence of clear expression of Congress’ intent to bring teachers in church operated schools within the jurisdiction of the Board, we decline to construe the Act in a manner that could in turn call upon the ct to resolve difficult and sensitive questions arising out of the guarantees of the 1st Amendment Religion clauses; 

4. = BUT SEE DISSENT (different interp of canon)

a. = “the ct requires that there be a “clear expression of an affirmative intention of Congress” before it will bring within the coverage of a broadly worded regulatory statute certain persons whose coverage might raise constitutional questions. But those familiar with the legislative process know that explicit expressions of congressional intent in such broadly inclusive statutes are not commonplace. Thus, by strictly or loosely applying its requirement, the ct can virtually remake congressional enactments.  This flouts Mr. Chief Justice Taft’s admonition “that amendment may not be substituted for construction, and that a ct may not exercise legislative functions to save [a] law from conflict with constitutional limitations” (J.Brennan dissent in National Labor Relations Board v. Catholic Bishop of Chicago, 440 U.S. 490 (1979) (quoting Yu Cong Eng v. Trinidad, 271 U.S. 500, 518 (1926);  

b. = the settled canon for construing statutes wherein constitutional questions may lurk was stated in Machinists v. Street, 367 U.S. 740 (1961) cited by the Court, ante: “when the validity of an act of Congress is drawn in question, and even if a serious doubt of constitutionality is raised, it is a cardinal principle that this Court will first ascertain whether a construction of the statute is fairly possible by which the question may be avoided.”

c. = this limitation to constructions that are “fairly possible” and “reasonable,” see Yu Cong Eng v. Trinidad, supra, acts as a brake against wholesale judicial dismemberment of congressional enactments. It confines the judiciary to its proper role in construing statutes, which is to interpret them so as to give effect to congressional intention. The Court’s new “affirmative expression” rule releases that brake.” 

iv. Seminole case: Almendarez-Torres v. United States, 523 U.S. 224 (1998)

1. = Hugo was convicted under 8 USC § 1326(a) that makes it a crime for an alien who once was deported to return to the US without special permission and authorizes a prison term up to two years; § 1326(b) says “notwithstanding § a of this section, in the case of any alien described in such subsection, whose removal was subsequent to a conviction for commission of an aggravated felony, such alien shall be fined and imprisoned not more than 20 years or both; 

2. = J. Breyer argues that 1326(b) was sentencing enhancement for (a) and therefore did not require a separate indictment; “Congress was following this standard practice of defining a crime and then setting forth a sentencing enhancement; 

3. = BUT SEE DISSENT

a. = “where a statute is susceptible of two constructions, by one of which grave and doubtful constitutional questions arise and by the other of which such questions are avoided, our duty is to adopt the later.” This cardinal principle which has so long been applied by this Ct that it is beyond debate, requires merely a determination of serious constitutional doubt and not a determination of unconstitutionality;”

v. Seminole case: United States v. Marshall, 908 F.2d 1312 (1990) pp. 773 CB; 
1. = Esterbrooke doesn’t buy Δ’s argument that statute should be construed to avoid constitutional problems; 
2. = “a preference for giving statutes a constitutional meaning is a reason to construe, not to rewrite or “improve.” Substance or mixture containing a detectable quantity is not ambiguous. Neither the rule of Lenity nor the preference for avoiding constitutional adjudication justifies disregarding unambiguous language; 

vi. Seminole case: Lorillard v. Pons, 434 US 575 (1978)

1. = is there a right to a jury trial in a private civil action for lost wages under the Age Discrimination in Employment Act of 1967? 

2. = it is a cardinal principle that this Court will first ascertain wither a construction of the statute is fairly possible by which the constitution question may be avoided; 
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1. Rule of lenity

a. Rule: note on the onset, McNally and Muscarello have some conflict; 

i. Toolbox

1. = “the court has often stated that when there are two rational readings of a criminal statute, one harsher than the other, we are to choose the harsher only when Congress has spoken in clear and definite language;” McNally v. United States, 483 U.S. 350 (1987);

2. = must be grievous ambiguity, then we choose lesser punishment unless clear congressional intent otherwise;  Muscarello v. United States, 524 U.S. 125 (1998); 

3. = in RLC, a plurality of Justices stated that the application of the rule of lenity is “reserved for those situations in which a reasonable doubt persists about the statute’s intended scope even after resort to the language and structure, legislative history, and motivating policies of the statute; see e.g., Smith v. United States, 508 U.S. 223 (1993); 

4. = justification for rule of lenity is to interpret to avoid constitutional problems since the legislature cannot penalize people who are wholly passive and unaware of any wrongdoings, based upon a vague criminal prohibition; 

ii. Application to civil cases

1. = the Ct has made it clear that the rule of lenity also applies when a civil type remedy is applied to a defendant for conducting violating a criminal type statute; Thus in Hughey v. United States, 495 US 411 (1990), the Ct applied the rule of lenity to a statute requiring a criminal defendant to provide restitution. 

2. = in Crandon v. United States, 494 US 152 (1990), the Ct invoked the rule of lenity to protect a civil defendant, where the applicable standard of conduct was found in a criminal statute; pp. 870 CB; 

iii. Quotables

1. = “the simple existence of some statutory ambiguity, however, is not sufficient to warrant application of the rule of lenity, for most statutes are ambiguous to some degree. The rule of lenity applies only if “after seizing everything from which aid can be derived” we can make “mo more than a guess as to what Congress intended.”  Muscarello v. United States, 524 U.S. 125 (1998) (quoting United States v. Wells, 519 U.S. 482, 499 (1997)

2. “to invoke the rule, we must conclude that there is a “grievous ambiguity or uncertainty in the statute” See e.g., Staples v. United States, 511 U.S. 600 , 619 (1994) (quoting Chapman v. United States); 

iv. Seminole case: Muscarello v. United States, 524 U.S. 125 (1998) (pp. 854 CB) 

v. Seminole case: McNally v. United States, 483 U.S. 350 (1987) (pp. 865 CB); 

1. = several public officials and one private party were convicted of mail fraud under 18 USC § 1341 for making a quid pro quo deal with insurance company for kickbacks; 

2. = S.Ct reversed the lower ct opinion concluding that the statute outlawed only “those frauds on the public” that result in a tangible loss to the public; 

3. = J.White argues that “insofar as the sparse legislative history reveals anything, it indicates that the original impetus behind the mail fraud statute was to protect the people from schemes to deprive them of their money or property; 

4. = J.While invokes the rule of lenity (almost to a level of presumption if there are 2 rational readings of the statute; 
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1. Super strong clear statement rules

a. Rule:

i. Toolbox

1. =  J. O’Conner says tat if Congress intends to alter the usual constitutional balance between the states and the federal government, it must make its intention to do so unmistakeably clear.  In order to respect federalism’s balance between the powers of the state and federal governments, cts will not construe an act so as to impose federal law on the states in areas of traditional state authority if Congress’ intent to do so is ambiguous; 

2. = Congress should make its intention clear and manifest if it intends to preempt the historic powers of the states. 

ii. Seminole case: Gregory v. Ashcroft, 501 U.S. 452 (1991)

1. = issue is whether a state could require its judges to retire at age 70; the judge contended that the federal Age Discrimination in Employment Act (ADEA) protected them against mandatory retirement; the Act covered employees of states, but it provided that “employees” shall not include any person elected to public office in any State or political subdivision of any State by the qualified voters thereof. . . “

2. = The Missouri Constitution provide a mandatory retirement age of 70 for most state judges. However, the federal ADEA prohibited the setting of such mandatory retirement ages, with the exception of “appointees on the policy making level” Gregory π and other state judges sought a declaration that Missouri Δ mandatory retirement age violated the ADEA; Δ Missouri arged that the state judges were exempted from the ADEA under the above exception; the DC dismissed the action and the C reviewed; 

3. = If Congress intends to alter the usual constitutional balance between the states and the federal government, it must make its intention to do so unmistakably clear;  
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Diagram 4

Eskridge & Frickey Funnel of Abstraction (for Extrinsic Sources) (pp. 307 Supp)
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2. Agency interpretation 

a. Rule

i. Toolbox

1. = look to see if there is an ambiguity; if not END; 

2. =  if ambiguity, then look to agency interpretation; 

3. =  use agency interpretation if reasonable;

ii. Policy Goals

1. = sometimes legislators do not want to deal with tough questions and gives explicit authority or implicit authority to administrative agencies; 

2. = Chevron rests on the idea of deference on the greater democratic legitimacy that agencies enjoy over cts in making policy choices that have been left open by Congress; 

3. = see reasons in Checkerboard I case below  

b. Seminole case: Chevron USA v. Natural Resources Defense Council, 467 U.S. 837 (1984);  pp. 1064 CB

i. Whether EPA’s decision to allow states to treat all of the pollution emitting devices within the same industrial grouping as though they were encased within a single “bubble” is based on a reasonable construction of the statutory term “stationary devices”

ii. First, always, is the question whether Congress has directly spoken to the precise question at issue; if the intent of the Congress is clear, that is the end of the matter, for the Court, as well as the agency, must give effect to the unambiguous expressed intent of Congress; 

iii. If however, the ct determines Congress has not directly addressed the precise question at issue, the ct does not simply impose its own construction on the statute, as would be necessary in the absence of an administrative interpretation; 

iv. Rather, if the statute is silent or ambiguous with respect to the specific issue, the question for the ct is whether the agency’s answer is based on a permissible construction of the statute; 


1. = the power of an administrative agency to administer a congressional created program necessarily requires the formulation of policy and the making of rules to fill any gap left, implicitly or explicitly, by Congress; 

2. = such legislative regulations are given controlling weight unless they are arbitrary, capricious or manifestly contrary to the statute.  Sometimes the legislative delegations to an agency on a particular question is implicit rather than explicit.  In such a  case, a ct may not substitute its own construction of a statutory provision for a reasonable interpretation made by the administrator of an agency; 

3. = we have long recognized that considerable weight should be accorded to an executive department’s construction of a statutory scheme it is entitled to administer and the principles of deference to administrative interpretation; 

c. Seminole case: Skidmore v. Swift, 323 US 134, 140 (1944)

i. = we consider that the rulings, interpretations and opinions of the Administrator under this Act while not controlling upon the cts by the reason of their authority, do constitute a body of experience and informed judgment to which the cts and litigants may properly resort for guidance; 

ii. = the weight of such a judgment in a particular case will depend upon the thoroughness evident in its consideration, the validity of its reasoning, its consistency with earlier and later prouncements and all those factors which give it power to persuade; 

iii. = is it contemporaneous interpretation? If so, accord more weight; 

d. Seminole cases: Checkerboard Case I: Montana Wilderness Association v. United States Forest Service, 655 F.2d 951 (9th Cir. 1981)

i. Seiberling/Weaver’s letters to Attorney General’s office are reliable; 

1. = it is common that state attorneys advise legislative committees about the legal effects of bills; 

2. = Seiberling and Weaver were key negotiators, and the House accepted the Melcher amendment in negotiations; consequently, Seiberling and Weaver, when negotiating the amendment, had certain conceptions of the legal effect of § 1323 based on what the Attorney General told them - - their conceptions of the legal effects would control (like a “meeting of the minds” in contracts); 

3. = agency interpretations are controlling in some cases (see notes on Bob Jones University below); since Seiberling and Weaver are using Attorney General’s views (which assuming arguendo is more reliable) their views would be considered reliable; 

a. = agencies consider the same source private lawyers and public judges do (i.e., statutory text, legislative history and purpose); 

b. = may be better informed about the statutory history and the practicality of competing policies than courts are;  

ii. Seiberling/Weaver’s letters to Attorney General’s office are not reliable;

1. = ct says letter assumes without analysis that the representatives’ interpretation of § 1323 was correct; 

2. = letter is from September 5, 1980 and does not take into effect other legislative history; might be premature; 

3. = it was off the record views and there is no indication that the House as a whole was aware of the correspondence; 
4. = agency interpretations are not reliable; 
a. = agencies give greater weight to policy and statutory purpose and may be swayed by political pressure from the President, Congress and interest groups; consequently, they may be more likely than courts to bend the text and supersede the original legislative expectations than courts; 
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3. Committee Reports 

a. Arguments for

i. Toolbox

1. = most judges and scholars agree that committee reports should be considered as authoritative legislative history and should be given great weight (i.e., a statement in a committee report will usually count more than a statement by a single legislator); 

2. = most legislation is essentially written in committee or subcommittee, and any collective statement by the members of that subgroup will represent the best-informed thought about what the proposed legislation is doing; 

3. =  committee reports are also accessible documents, both in the sense of being easily located through legal research and of being easy to comprehend once found; 

4. = they usually set forth the problems calling forth the proposed legislation, the general solutions posited by the bill, and a section by section summary of the provisions of the bill; 

5. = the report of conference committee summary (where the two legislative chambers have passed different forms of the same bill and must resolve their differences in conference) typically sets forth, for each provision, the version passed by each chamber and what the conference committee did with the provision (and sometimes also an explanation why it took the action it did); 

6. = at the very least, the committee report is probably most useful as a statement of the goals and their relative importance in the statutory scheme, since most statutes do not carry with them statements of the purpose; 

7. = a striking feature of the committee report is that it is the end-product of the committee’s consideration, and therefore comes at a stage of consensus; 

8. = in many instances, the key point in the process is “mark-up” of the bill in committee or subcommittee, for it is there that the legislators make the critical choices and compromises and specifically reject proposed alternatives; 

9. = in the last 20 years, committee markups, especially of tax bills, have increasingly been made available, either through quasi-official transcripts or unofficial reports in tax journals or online; 

b. Arguments against

i. Toolbox

1. = there is sometimes no committee report for a particular bill or an important provision in the bill, because it has been added as part of the floor debate; 

2. = committee report is often as ambiguous as the statute. As a shorter, more compressed form of the statute, the committee report may even be misleading, as it leaves out important qualifications in its discussion of the proposed legislation or particular provisions. 

3. = when there is a committee report and the report contains relevant statements, one might be suspicious of the usefulness of those statements under some circumstances; 

a. = lobbyists and lawyers maneuver endlessly to persuade staff members (who write the committee reports) or their legislative bosses to throw in some helpful language in the reports when insertion of similar language would be inappropriate or infeasible for the statute itself; 

b. = “smuggling in” helpful language through the legislative history is a time-tested practice.

4. Who writes them? See Scalia’s attack in Bergeron: 

a. = “I frankly doubt that it is ever reasonable to assume that the details, as opposed to the broad outlines of purpose, set forth in a committee report come to the attention of, much less approved by, the house which enacts the committee’s bill.  And I think it time for courts to become concerned about the fact that routine deference to the detail of committee reports, and the predictable expansion in that detail which routine deference has produced, are converting a system of judicial construction into a system of committee-staff prescriptions.” 

b. Scalia then uses the Armstrong-Dole debate pp. 953 CB as an example, where no one knows who wrote the committee report; 

5. = See Easterbrooke’s arguments against legislative history in In Re Sinclar (pp. 959 CB)

a. = “quite different is the claim that legislative intent is the basis of interpretation that the text of the law is simply evidence of the real rule.  In such a regime legislative history is not a way to understand the text, but is more authentic, because more proximate, expression of legislator’s will.  One may say in reply that legislative history is a poor guide to legislator’s intent because it is written by staff rather than members of Congress, because it is often loser’s history (“If you can’t get your proposal into the bill, at least write the legislative history to make it look as if you’d prevailed”), because it becomes a crutch (“there’s no need for us to vote on the amendment if we can write a little legislative history”), because it complicates the task of execution and obedience (neither judges nor those whose conduct is supposed to be influenced by the law can manipulate the meaning of a law by choosing which snippets to emphasize and by putting hypothetical questions – questions to be answered by inferences from speeches rather than by references to the text, so that great discretion devolves on the judicial questions;”

c. Seminole cases

i. Blanchard v. Bergeron, 489 U.S. 87 (1989) pp. 949 CB

1. = question is whether the award must be limited to the amount provided in the contingent fee arrangement; 

2. = Ct says no, cites to legislative history that shows that Congress in the committee reports cited to three DC cases see pp. 950 CB which clarify that the fee arrangements is by a single factor and not determinative; 

3. = Scalia dissent argues that the legislative history is poor source and that no member of Congress really understood those cases; see pp. 952 CB (benign fiction argument)
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4. Comparison of laws 

a. Arguments for

i. Toolbox

1. = the in pari material rule: other statutes might use the same terminology or address the same issue as the statute being interpreted; 

2. = the modeled or borrowed statute rule: another statute might have been the template from which the statute in issue was designed; 

3. =   presumption against implied repeals: there might be a later statute possibly changing the implications of the statute being interpreted; 

4. = statutory interpretation is a holistic endeavor,” so that provision “that may seem ambiguous in isolation is often clarified by “the greater consistency of one interpretation with the “rest of the law”; 

b. Seminole cases:

i. Cartledge v. Miller, 457 F.Supp. 1146 (1978) pp. 1039 CB

1. = this is a case of in pari material rule; is there an implied exception to ERISA prohibition on the assignment or alienation of employee benefit plans from garnishment or attachment by creditors for child support or alimony; 

2. = Cozart filed to make support payments so wife sought garnishment of wages and sought attachment of his pension for a 5000 arrearage on a previously court order mandating support payment; 

3. = π’s contention is based upon a literal and strict reading of that section to exempt pension benefits from any and every levy, garnishment or attachment; 

4. = literal interpretation should not be followed if contrary to intent and purpose of the statute as a whole; 

5. = Ct says that state preemption doesn’t preclude the ancient family law right of maintenance and support and the issuance of process to enforce that right; basic police power of states are not superseded by federal legislation (i.e., domestic relations) UNLESS clear manifest purpose of Congress; 

6. = other statutes show no intent to include family support payments (i.e., Social Security Act, the Veterans Benefits Act, and the Railway Retirement Act as well as the Bankruptcy Act; 

7. = GOAL OF ERISA is to provide support to families – allowing to exempt family obligations from creditors would undermine this goal; 

ii. Seminole case: West Virginia University Hospital v. Casey

1. = interpreted one statute authorizing prevailing parties to recover attorney’s fees by examining the text of many other statutes; 

iii. Seminole case: Lorillard v. Pons, 434 U.S. 575 (1978) pp. ___CB

1. = following the model of the FLSA, the AEDA established two primary enforcement mechanisms; either the Secretary of Labor or private suit; 

2. = Congressional intent in its directives that the AEDA be enforced in accordance with the “powers, remedies and procedures of the FLSA;”

3. = there was a right to a jury trial in private actions pursuant to FLSA; why should the AEDA be different?

4. = Congress is presumed to be aware of an administrative or judicial interpretation of a statute and to adopt that interpretation when it reenacts a statute without change; 

5. = Congress normally can be presumed to have had the knowledge of the interpretation given to the incorporated law, at lease insofar as it affects the new statute; 

6. = that presumption is particularly appropriate in this case since enacting the AEDA, Congress exhibited both a detailed knowledge of the FLSA provisions and their judicial interpretation and a willingness to depart from those provisions regarded as undesirable or inappropriate for incorporation; 

7. = Congress modified certain select provisions of FLSA and incorporated only some of the issues = evidence of benign fiction; 

c. Seminole case: Moragine v. States Marine Lines, Inc., 398 US 375 (1970)

i. Moragne’s husband was killed while ship was within FL territorial waters.  Moragne brought a wrongful death action based on the unseaworthiness of the vessel, a claim akin to strict liability; the DC relying on the Harrisburg, 119 US 199 (1886) ruled that federal maritime law didn’t provide a cause of action for wrongful death occurring within a states’ waters and dismissed; 

ii. = ct held that over the years, all states have created a wrongful death action.  The Death on the High Seas Act of 1920 created a wrongful death action for unseaworthy related deaths but did not purport to cover territorial waters.  The Jones Act extended to seamen protections afforded others under the FELA; from this, it can be seen that Congress had no intent to preclude from suit survivors of seamen killed due to their employer’s wrongful act.  In light of the interplay of these acts, and the legislative history behind them, Congress intended to ensure the continued availablility of an unseaworthiness wrongful death remedy; 

iii. = “this ct recognizes the necessity of respect for stare decisis; however, when adhering to precedent leads to unintended and unwanted results, such adherence will not afforded; 

d. RULE OF MORAGNE; must weight overruling with these 3 goals; 

i. = the law should furnish a clear guide for individuals so that they can plan their affairs with assurance; 

ii. = it is important to eliminate the need to relitigate every proposition; 

iii. = it is necessary to maintain public faith in the ability of the judiciary to make reasoned judgments; 
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5. Floor and Hearing debates 

a. Toolbox

i. Committee hearing debates are not reliable to evaluate legislative intent; 

1. = highly adversarial but w/o safeguards (i.e., judiciary/legal adversarial system); 

2. = witnesses may be heavily stacked in favor of the proponents bill; 

3. =  no guarantees of thoroughness; 

4. = materials are not reasonably available to the legislative audience;

5. = see Reed Dickerson, Statutory Interpretation: Dipping in Legislative History, 11 Hofstra L.Rev. 1125, 1131-32 (1983); 

ii. Floor debates have < weight among other sources in evaluating legislative intent; 

1. = laden with sales talk; 

2. = frequent references to what a provision means is an unconscious effort to finesse the courts in performing their constitutional function of having the last word on what the statute means; 

3. = rare for the authors of the statute to take such references into account; 

4. = problem of bias persists (even absent ulterior motives); 

5. = no restraints on insincerity because the discipline of the legislative process bear less heavily on the motives for legislative action than they do on the legislative action itself; 

6. = reliability is undermined because legislators may amend or supplement their remarks in the published version in the Congressional Record; 

iii. Exceptions that might credit committee hearing and floor debates; 

1. = informed supporter or sponsor exception = good source; 

a. = if the statement was made by a sponsor or informed supporter of the bill, courts might credit it as a reliable indication of legislative intent; 

b. = see Pepper v. Hart (insert one liner here); 

c. = Sutherland argues generally entitled to little probative weight, the value of such remarks could be left to depend upon how well informed their author appeared to be and how well he seemed to represent the views of his colleagues; 

2. = informed executive department or private interest group exception = good source; 

a. = if proposed legislation is drafted by executive department or by private interest groups, their statements and explanations at hearing might be the only true informed explanation of the structure and operation of the statute; 

b. = See e.g., Trbovich v. United Mine Workers of America, 404 US 528 (1972) (relying almost entirely on statements made at Senate hearings by Senator John Kennedy, the sponsor of the proposed legislation, and Professor Archibald Cox, an advisor to Senator Kennedy and primary drafter of the proposed legislation to interpret the procedural structure of Title IV of the Landrum-Griffin Act); 

c. = See e.g., Gustafson v. Alloyd Co., 513 US 561 (1995) (relying on testimony of academic expert commenting on interest group arguments made during congressional deliberations); 

3. = rejection of proposed bill/amendment exception = good source; 

a. = cts may cite to the rejection of proposed bills or amendments as evidence of legislative intent; 

b. = See e.g., United States v. Yermin, 468 US 63 (1984) (dissent relying on congressional adoption of broadening language of false swearing statute after earlier bill was vetoed by President); 

4. = congressional debate can be used to explain evolution of bill; 

5. = existence of written memorial/record = good source; 

a. = many states are now recording committee hearings; 

b. = or providing staff summaries; 

c. = st cts are now using these to discern legislative intent;  

iv. rejection of proposed bill/amendment exception = poor source; 

1. = range of reasons for rejecting a proposed amendment/bill vary so widely; 

2. = may be rejected by some legislators because they disagree with its substance (but not necessarily the same substance) thus creating the illusion of uniform dissent; 

3. = even those who agree with substance of bill/amendment may nevertheless vote against it as a spurious or unnecessary attempt to clarify; 

b. Seminole hearing and floor debate cases

i. BankAmerica Corp v. United States, 462 US 122 (1983)

1. = 1975, 10 corporations (mix of banks and insurance co) and 5 individuals serving as dual directors for the banks and insurance co were prosecuted under § 8 of the Clayton Act for interlocking directorates between banks and insurance companies;  
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6. Legislative inaction 

a. Toolbox

i. Canon of continuity (CB pp. 1020)

1. = see David Shapiro, Continuity and Change in Statutory Interpretation, 67 NYUL. Rev. 921 (1992); 

2. = the structure of American Government suggests a constitutional bias against discontinuity in legal obligations and rights; 

3. =  in the absence of clear indications to the contrary, statutes should be construed to maintain established rules and practices

4. = reliance factor by the public; 

3. = “as for pending legislation: subsequent debates are not a ground for avoiding the import of enactment.  Although the views of a subsequent Congress are entitled to respect, ongoing debates do not represent the views of Congress.” See e.g., United States v. Marshall, 908 F.2d 1312 (1990) pp. 773 CB; 

ii. Acquiescence rule (CB pp. 1020-1)

1. = if Congress is aware of an authoritative agency or judicial interpretation of a statute and doesn’t amend the statute, the ct has sometimes presumed that Congress has “acquiesced” in the interpretation’s correctness; 

2. = see e.g., Johnson v. Transportation Agency
a. = the majority in Johnson took note of the absence of congressional efforts to amend the statute to nullify Weber; because Weber was a widely publized decision addressing a prominent issue of public debate, legislative inattention was not a plausible explanation for congressional inaction; when Congress has been displeased with the Ct’s interpretation of Title VII, it has not hestitated to amend the statute to tell the Ct so. 

3. = see e.g., Flood v. Kuhn 

a. = Flood a major league player, challenged baseball’s reserve clause as a violation of federal antitrust laws; 

b. = S.Ct. decision interpreting federal antitrust laws as exempting baseball are entitled to extra stare decisis deference; 

4. = can also support implicit congressional ratification of a uniform line of federal appellate interpretations or in a longstanding agency interpretation; 

5. = the rule is more likely to be invoked if there is concrete evidence Congress was aware of the longstanding interpretation and paid attention to the issue; (see legislative history in hypo); 

iii. The acquiescence rule is bad

1. = subject to a considerable amount of academic criticism

2. = see Scalia’s dissent in Johnson v. Transportation Agency; “vindication by congressional inaction is a canard,” because congressional inaction has not formal significance under Article I as interpreted by INS v. Chadha (presentment clause issue); and no functional significance given difficulties in figuring out why congress did nothing; 

3. = S.Ct. has become reluctant to use acquiescence rule; 

4. = Bob Jones ct uses congressional inaction inconsistently; 

a. = the ct relies on the failure of Congress to overrule the 1971 revenue ruling; the ct ignores the failure of Congress to overrule the IRS policy before 1981; 

b. = ct ignores the repeated failure of Congress to enact statutes penalizing private educational discrimination; 

iv. the reeanctment rule (CB pp. 1021); 

1. = if Congress reenacts a statute without making any material changes in its wording, the Ct will often presume that Congress intended to incorporate authoritative agency and judicial interpretations of that language into the reenactment statute; 

2. = the rule is much more likely to be invoked if the interpretation is a foundational one – that is, the interpretation is authoritative (namely, a leading S.Ct. case or the decision of the chief agency enforcing the law), settled and likely to yield private and public reliance; 

b. Seminole cases: Bob Jones University v. United States, 461 US 574 (1983); 

i. Controlling question

1. = does Bob Jones University qualify as a tax exempt organization under 501(c)(3) of the Internal Revenue Code? 

ii. Relevant facts

1. = 1970, a 3 judge DC issued a preliminary injunction prohibiting the IRS from according tax-exempt status to private schools in Miss that discriminated as to admissions on the basis of race; 

2. = 1970, after injunction, IRS amended its tax code to say

a. = no longer legally justified allowing tax exempt status under 51(c)(3) to private schools which practice racial discrimination; 

b. = schools could not treat gifts to such schools as charitable deductions for income tax purposes; 

c. = sent letter to schools notifying that the new rule was “applicable to all private schools in the US at all levels of eduction”

3. = 1971 the 3 judge DC issued an opinion approving the IRS amended construction of the Tax code; cts also held that racially discriminatory private schools were not entitled to exemption under § 501(c)(3) and that donors were not entitled to deductions for contributions to such schools under § 170; 

4. = revised policy on discrimination was formalized in IRS revenue rulings; 

iii. Ruling

1. = it is well established canon of statutory construction that a ct should go beyond the literal language of a statute if reliance on that language would defeat the plain purpose of the statute; 

2. = section 501(c)(3) therefore must be analyzed and construed within the framework of the IRS Code and against the background of congressional purpose; 

3. = ct’s conclusion: “an institution seeking tax exempt status must serve a policy purpose and not be contrary to established public policy; they base this on the concept of “charity” underlying the code and that “racial discrimination” is bad; 

iv. Reading public values into statute; 

1. = the line of cases that Chief Justice uses does not specifically speak to Bob Jones private race discrimination.  Is this unfair expansion of law?

a. = maybe.  It doesn’t seem settling that the ct can expand those pronouncements in Brown v. Bd of Education and its progeny; 

b. = BUT, the S.Ct has used subsequent statutory developments (i.e., Moragne) to extrapolate a general public policy from a series of legislative enactments; 

c. = in this regard, it might not be so bad; there has been a general expansion of legislation protecting against race discrimination - - in combination with the idea embodied in the IRS tax code regarding charities; it is logical; 

2. Hindsight is 20/20: see Ashbrooke Amendments passed by Congress which prohibited Carter’s IRS issued regulations requiring some schools to prove nondiscrimination; 
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7. Sponsor statements

a. Arguments for

i. Toolbox

1. = see floor and hearing debates section pp. _____ OL

b. Arguments against

i. Toolbox

1. = see floor and hearing debates section pp. _____OL 

c. Seminole cases: Checkerboard Case I: Montana Wilderness Association v. United States Forest Service, 655 F.2d 951 (9th Cir. 1981)

iii. Reps Weaver & Sieberling statements that § 1323 applies nationwide are reliable (see pp. 1008 1st para) 

1. = both Seiberling and Weaver were chairs of relevant House subcommittees reviewing the legislation and key negotiators with the Senate; to that extent, they may have had a better understanding of the legislation; 

2. = the House accepted the Melcher amendment during negotiations; since Seiberling and Weaver were the key negotiators, doesn’t it make sense that you would use the conceptions of the negotiators (like meeting of the minds in contracts); 

3. = generally, supporters of legislation (like Seiberling and Weaver) are afforded greater weight by the courts than statements of opponents, as BankAmerica found; 

4. = Weaver and Sieberling’s statements were made prior to the enactment of the bill in the House - - to that extent other House members could refute their claims; 

5. = the House was voting on the version already passed by the Senate; to the extent that Sen. Melcher’s interpretation is true, then Weaver and Sieberling’s statements are more credible as well; 

6. = this would be particularly true since Melcher might not have gotten wind that Rep Udall was going to insert a “new” interpretation of the bill - - if Melcher believed that there was no controversy about § 1323 and didn’t have to say anything, then the only opportunity he could say something would be after the House passed the bill; 

iv. Reps Weaver & Sieberling statements that § 1323 applies nationwide are not reliable; 

1. = might have been a planned colloquy to distort legislative history; Sen Melcher remains silent about § 1323 during Senate debates, it gets passed, and Weaver and Sieberling provide legislative history to interpret § 1323 as applying nationwide (a version Melcher wants). No Senator can debate the point since the House was voting on a bill already passed in the Senate; 

2. = arguments against Udall’s statement’s reliability apply to Weaver and Sieberling; if the House was voting on the version already passed by the Senate, Weaver and Sieberling’s statements could not be challenged by any Senator before final passage of the bill; 

3. = all we have, according to the court, is one statement by Sen. Melcher that interprets § 1323 as applying nationwide; since the Court finds that this is not reliable (since it is made 8 days after passage of the H.R. 39) Weaver and Sieberling’s statements may not reflect any other Senator’s views of the legislation’s scope;
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8. Subsequent legislation 

a. Arguments for

i. Toolbox

1. = if statute is passed after case that effectively deals with the underlying assumption, use the new statute; 

2. = most effective if the key players were involved and were contemplating the implications as evidenced in legislative history;   

3. = sometime subsequent legislation can override a rule (see Moraigne case)

b. Seminole cases: Checkerboard case II: Montana Wilderness Association v. United States Forest Service, 655 F.2d 951 (9th Cir. 1981)

i. Facts of case

1. = use same facts as Checkerboard case I; only difference is that there is subsequent legislative history that Ct considers; 

2. = ct says that Burlington Northern has an assured right of access to its land pursuant to the nationwide grant of access in § 1323; 

ii. new legislative history

1. = 3 weeks after Congress passed the Alaska Lands Act, a House-Senate Conference Committee considering the Colorado Wilderness Act interpreted § 1323 of the Alaska Lands Act as applying nationwide; 

2. = Section 7 of the Senate amendment contains a provision pertaining to access to non-Federally owned lands within national forest wilderness areas in Colorado; the House bill ha no such provision; 

3. = the key is that the “conferees” (including Rep Udall, Sieberling and Melcher) agreed to delete the section because similar language has already passed Congress in § 1323 of the Alaska National Interest Lands Conservation Act; 

4. = the ct placed great weight on the fact that the conferees were Udall, Seiberling and Melcher, all of whom were involved with § 1323; consequently they were informed; 

iii. Judge Norris’s reliance on subsequent legislative history is persuasive; 

1. = conferees were the “key” players involved in § 1323; they were cognizant of the implications - - but choose to delete the section; 

2. = subsequent legislative history is tied closely to the Alaska Lands Act; in fact, they mention it in the Conference Reports; 

3. = one way to set a balance would be to consider only “subsequent legislative history” that is tied to a subsequent statute enacted by the legislature; 

4. = it is the same Congress that passed the Alaska Lands Act that is contemplating the Colorado Wilderness Act; 

5. = when a subsequent Congress assumes one interpretation of an earlier statute, and acts upon the assumption in enacting a new statute, the ct will consider that as evidence in favor of the assumed interpretation; 

iv. Judge Norris’s reliance on subsequent legislative history is not persuasive; 

1. = there is less congressional monitoring and correction of misleading statements after the statute has been passed; 

2. = cts will consider subsequent legislative history in accompanied by an amendment to the statute; 

v. If Congress is going to create such a dysfunctional rule, shouldn’t cts require explicit statutory language? If your instinct is yes, then you need to bring a “canon of interpretation” into play; Could any established cannon apply here? 

1. = absurd results cannon may apply;

2. = assuming that the legislature does not intend irrational or incoherent directives, cts will read - - or even rewrite - - statutes to avoid absurd results; 

3. = clear statement rule? In the absence of clear statutory text speaking to the precise issues, judges must interpret the statute a certain way; 
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9. Presidential veto & signing statements 

a. Arguments for Presidential signing statements

i. Toolbox

1. = President is effectively a sponsor of the legislation, and is therefore just as reliable as a congressional supporter; 

2. = can be good evidence where the political equilibrium lies; 

3. =  members of Congress can denounce Presidential signing statements and Presidential interpretation; 

4. = President is a “repeat player” on Capital Hill and has a strong incentive not to renege on a deal that was struck; 

5. = it is a good alternative if bill is ambiguous and legislative history doesn’t clear up the ambiguity; there may be good reason for the President to state that he or she is signing it based on a certain interpretation (so long as its reasonable); 

b. Arguments for Presidential veto statements

i. Toolbox

1. = if the bill is modified and enacted by the President’s signature, the veto statement may provide a good understanding of the nature of the new bill; 

c. Arguments against Presidential signing statements

i. Toolbox

1. = academic commentators have been reluctant to accept the argument that signing statements are authoritative; 

2. = lack of clash or clarification; Congress can’t respond officially to the President’s signing statements whereas a misleading statement by a legislative sponsor can be refuted, rejected, clarified through amendments or contrary statements; 

3. = President can circumvent normal procedures (acquiece to legislation and sign it, not sign it but let it go through or veto); Congress has no authoritative way of rejecting a signing statement but can formally override a veto;

4. = See e.g., Marc Garber, Presidential Signing Statements as Interpreters of Legislative Intent, 24 Harv.J.Legis. 363 (1987); 

5. = See e.g., William Popkin, Judicial Use of Presidential Legislative History, 66 Ind.L.J. 699 (1991)

d. Arguments against Presidential veto statements;


i. Toolbox

1. = if Congress overrides the Presidential veto, then may be used to infer that Congress rejected the President’s preferences (that which is rejected is not law); 

Theories Analysis

	Legal Process Theory
	· Hart and Sacks

· Correcting legislative mistakes (Shine v Shine- p700)

· Statutory evolution in light of changed circumstances (In the Matter of Jacob p709; Li v Yellow Cab of California, p714)

· Theories of legislative process: 

· (1) proceduralist theories- focus on the procedures to enact a bill

· (2) interest group theories- emphasize the pivotal and perhaps disproportionate role of organized groups in the leg process

· (3) institutional theories- center on the relationships among various political institutions and the effects of broad governmental structures on policy

· courts should attribute reasonable purposes to legislative action

	Pragmatic Theory
	· Eskridge and Frickey

· Statutory interp involves creative policy making by judges (it is not just figuring out what answer the leg intended)

· Interp is not a mechanical operation, it involves the interpreter’s choice among several competing answers- text is not reviewed objectively by judges

· Order of consideration/funnel of abstraction:

· Statutory text (most concrete inquiry)- bottom of funnel

· Specific and general legislative history

· Legislative purpose

· Evolution of the statute

· Current policy (most abstract inquiry)- top of funnel/open end

	Public Choice Theory

A transaction view of the legislative process
	· Easterbrook 

· interests groups and the public make demands on the legislature

· logrolling- minority interests work together to enact a bill providing goodies to the organized constituents on a majority of law makers (collection of minority interests became the majority)

· strategic voting may mislead a review of what the ‘majority’s preferences’ were in enacting legislation (choose the lesser of two evils)

· application of economic principles to actions by the state: interest-group driven legislation tends to benefit rent-seekers (groups) at the expense of the general public

	Purposivism
	· looks to the purpose/general intent of the statute (United Steel Workers of American v Weber, p86) 

· attempts to achieve the democratic legitimacy of other intentionalist theories in a way that renders statutory interpretation adaptable to new circumstances

· asks: what was the statute’s goal? 

	Pluralist/Interest Group Theory
	· the leg system is designed to resolve and accommodate the competing interest groups, the actions of the govt is the culmination of these private interests rather than an overriding public interest

· pluralism- interest group politics leads to the spreading of political power across many political actors

· marketplace of ideas- the best ideas succeed and the worst are discarded, groups have power in relation to their size and intensity of beliefs that they hold

	Proceduralist
	· liberal theory- statutes should be hard to enact- proceduralism is an additional security against the enactment of improper laws

· republican theory- rather than blocking the enactment of most leg, procedures can be seen as the was to shape public deliberation on legislative proposals so that they better serve the public good 


Campaign finance stuff
· Buckley: What limitations were struck down: (p230-231)

· Limitations on expenditures of funds from candidate and candidate’s family- inconsistent with 1st amend

· Limitations on ind and group expenditures independent of a particular candidate- did not substantially serve govt interest in stemming actual or apparent corruption

· Limitations on overall campaign expenditures- growth of cost of campaigns is not a compelling govt interest

	Individuals
	· Donate max of $1k per cycle per candidate ($2k total for primary and general election)- FECA and Buckley

· Max of $25k in one year to all federal candidates total- FECA and Buckley

· Income tax: $3 on tax return ($6 for couple)- FECA, upheld by Buckley

· Max of $5k donation to a PAC

	Parties

(p262)
	· Can coordinate their expenditures with candidates- $20k or $.02 times the voting age population of the state, whichever is greater (FECA)- upheld in FEC v Colorado Republic Federal Campaign Committee 

· Can make contributions to candidates

· Can spend money independently of candidates

· Party Expenditure Provision exempts political parties from the general contribution and expenditure limits of the statute and imposes more generous limitations based on the population of the state and adjusted for inflation (Colorado Republican Federal Campaign Committee v Federal Election Commission)

	PACs
	· must receive donations from at least 50 people
· must contribute to at least 5 candidates
· max donation to parties: $15k FECA 1976 amend (p245)

· max donation to individuals: $5k

· may spend unlimited soft money- issue ads, get out the vote, etc

	Corporations and Unions
	· FECA 1974- upheld previous bans on direct contributions to campaigns by unions and corporations, but they are allowed to establish a ‘separate, segregated fund’ for political purposes

· Distortion theory- Austin v Michigan Chamber of Commerce 

	Campaigns

(p232-233)
	· Keep names of all donations over $10

· Disclose names of all donors over $100

· Disclose purpose of all expenditures over $100

	Buckley’s magic words
	· Cannot use the following in ‘issue’ ads: vote for, smith for congress, vote against, etc


Federal anti-bribery statute


18 USC § 201(b)-(c) p 270

(1) recipient must be a public official
(2) must involve a thing of value
(3) involve an intent to influence
(4) the intent must be corrupt
benefits:

· log rolling- political, non-monetary benefits are OK (People v Ex Rel. Dickinson v Van de Carr
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1. Structures of campaign finance

a. Theoritical issues

i. Pluralist thinkers might object to regulating campaign finance

1. = they might argue that such regulation is counterproductive because money can be used to express political vies that need to be echoed by the representative; 

2. = the amount of the contribution can reflect the intensity of those political views;

3. = pluralists might argue that most regulation of money in politics is inconsistent with the Constitution; is money/contributions speech protected by the 1st Amendment? 

ii. Republicans and critical theorists consider the political advantages of wealth in an unregulated political system to be corrupting as bribery; 

b. Seminole case: Buckley v. Valeo, 424 U.S. 1 (1976) pp. 229 CB

i. S.Ct. addressed the constitutionality of the Federal Election Campaign Act (FECA) as amended in 1974 and Subtitle H of the IRS Code, which provides for the public financing of presidential elections; 

ii. The Act was challenged under the Speech Clause of the 1st Amendment; 

c. Discussion of FECA (what Buckley upheld and invalidated)

i. Limitations on political contributions (upheld by Buckley)

1. = FECA as amended in 1974, prohibits individuals and most groups from contributing more than $1000.00 per candidate for each primary election, and more than $1,000.00 per candidate for each runoff or general election; 

2. = individuals can not contribute more than a total of $25,000 per year; 

3. = certain “political committees” those registered as political committees with the FEC for not less than 6 months that have reviewed contributions form more than 50 persons and, except for state political party organizations, have contributed to 5 or more candidates for federal office - - could contribute up to $5,000 to an candidate for federal office; 

4. = Buckley upholds these following restrictions: “their purpose of limiting the actuality and appearance of corruption resulting from large financial contributions” was a sufficiently important governmental interest.” 

a. “to the extent that large contributions are given to secure a political quid pro quo from current and potential office holders, the integrity of our system of representative democracy is undermined. Although the scope of such pernicious practices can never be reliably ascertained, the deep disturbing examples surfacing after the 1972 election demonstrate the problem is not an illusory one”

b. “of almost equal concern as the danger of actual quid pro quo arrangements is the impact of the appearance of corruption stemming from public awareness of the opportunities for abuse inherent in a regime of larger individual financial contributions;”

ii. Limitations on political expenditures (what Buckley held invalid)

1. = The Act

a. limited expenditures by individuals and groups “relative to a clearly identified candidate during a calendar year” to $1,000.00.  

b. limited spending by candidates form their personal or family funds; 

c. limited overall expenditures by candidates to differing amounts depending upon the federal office sought; 

2. = the ct in Buckley struck down these provisions, holding that they operated as a substantial restriction on 1st Amendment freedoms because “[a] restriction on the amount of money a person or group can spend on political communication during a campaign necessarily reduces the quantity of expression by restricting the number of issues discussed, the depth of their exploration and the size of the audience reached.” 

3. = the limitation on individual and group expenditures independent of a particular candidate did not survive this exacting scrutiny because, the Ct held, they did not substantially serve the government interest in stemming actual or apparent corruption;” such expenditures are made independent of any candidate, alleviating the danger that expenditures will be given as a quid pro quo for improper commitments from the candidates;” 

iii. Reporting and disclosure requirements (what Buckley upheld)

1. = FECA requires political committees to keep records of contributions and expenditures, including the names and addresses of contributors who gave them more than $10.00; 

2. = political committees were required to disclose to the FEC the source of every contribution over $100 and the payee and purpose of every expenditure over $100.00; 

3. = the Act also mandated that individuals and groups, other than candidates and political committees, making contributions or expenditures exceeding $100 “other than by contribution to a political committee or candidate,” file reports with the Commission”

4. = RATIONALE: it noted that compelled disclosure, in itself, can seriously infringe on privacy of association and belief guaranteed by the 1st Amendment, but held that the governmental interests sought to be advanced by the required disclosures were sufficiently important to outweigh the possibility of infringement of 1st amendment rights; 

a. = provides the electorate with information “as to where political campaign money comes from and how it is spent by the candidate” in order to aid the voters in evaluating those who seek federal office; 

b. = deter actual corruption and avoid the appearance of corruption by exposing large contributions and expenditures to the light of the publicity; 

c. = recordkeeping, reporting and disclosure requirements are an essential means of gathering the data necessary to detect violations of the contribution limitations; 

iv. Public financing of presidential election campaigns

1. = payments to Presidential Election Campaign Funds allows tax checkoff amount to three dollars for single returns and six dollars for joint returns; 

2. = for financing of party nomination conventions, Subtitle H of the IRS Code distinguished among major parties (parties whose candidates for President in the most recent election received 25% or more of the popular vote), minor parties (parties whose candidates received at least 5% but less than 25% of the vote in the most recent election), and new parties (all others); 

a. major parties: entitled to $2,000,000.00, adjusted for inflation in the future, to defray the expenses incurred by their national committees in conducting presidential nominating conventions; BUT can’t benefit a particular candidate or delegate; 

b. minor party: received a percentage of the amount given to major parties, based on the ratio of votes received by the minor party’s candidates in the last election to the average of the votes received by the candidates of the major parties;

c. new parties: received no financing; 

d. Seminole case: Nixon v. Shrink Missouri Government PAC, 528 US 377 (2000) (pp. 236 CB)

i. Miss candidate and PAC wants to enjoin enforcement of the campaign finance law limiting contributions from 250 to 1000 on the grounds that it violated their 1st and 14th Amendment rights; 

ii. Expenditures and contributions are different

1. = restrictions on expenditures are direct restraints on speech, but restrictions on contributions are fine because it leaves communication significantly unimpaired; 

2. = “the contribution limits ‘leaves the contributor free to become a member of any political association and to assist personally in the association’s efforts on behalf of candidates.’”

3. = see pp. 236 “A contribution serves as a general expression of support for the candidate and his views, but does not communicate the underlying basis for the support.  The quantity of communication by the contributor does not increase perceptibility with the size of his contribution, since the expression rests solely on the undifferentiated symbolic act of contributing.  At most, the size of the contribution provides a very rough index of the intensity of the contributor’s support for the candidates.” 

iii. Buckley’s standard of scrutiny

1. = thus, under Buckley’s standard of scrutiny, a contribution limit involving “significant interference” with the associational rights could survive if the Government demonstrate that contribution regulation was “closely drawn” to match a “sufficiently important interest,” though the dollar amount of the limit need not be “fine tuned.” 

2. = “the prevention of corruption AND the appearance of corruption,” was found to be a “constitutionally sufficient justification” in Buckley; 

3. = “in speaking of ‘improper influence’ and ‘opportunities for abuse’ [in Buckley] in addition to quid pro quo arrangements,’ we recognized a concern not confined to bribery of public officials, but extending to the broader threat from politicians too compliant with the wishes of large contributors. These were the obvious points behind our recognition that the Congress could constitutionally address the power of money “to influence governmental action” in ways less “blatant and specific” than bribery.” 

4. = while neither law nor moral equate all political contributions, without more, with bribers, we spoke in Buckley of the perception of corruption inherent in a regime of large individual financial contributions to candidates for public office, as a source of concern almost equal to quid pro quo improbity; 

5. = it would jeopardize the willingness of voters to take part in democratic governance; “democracy works only if the people have faith in those who govern, and that faith is bound to be shattered when high officials and their appointees engage in activities which arouse suspicions of malfeasance and corruption”

e. Political Action Committees

i. What are they (pp. 245 CB)

1. = is a political committee, other than that of a political party, that receives contributions from more than 50 people and makes contributions to at least 5 candidates for federal office; 

2. = the term “PAC” is not used in the FECA; 

ii. Regulations (pp. 246 CB)

1. = in 1976, amendments to FECA limited individual donations to PACS to $5000.00 and limited PAC contributions to a national committee of a political party to $15,000. 

2. = these limitations are more generous than those on individuals so FECA continued to encourage the formation and growth of PACS.  For example, a PAC can contribute five times as much as individuals to each candidate per election; and a PAC can contribute as much to a House candidate as the candidate’s party can; 

a. = donations to PAC is $5,000.00

b. = PAC contributions to a national committee is $15,000

c. = PAC can contribute 5 times as much as individuals to each candidate

i. individuals can give 1,000 per cycle (2000 total for primary and general); 

ii. individual is maxed out at 25,000 for all candidates in a calendar year; 

d. = PAC can contribute as much to a House candidate as the candidates party

i. = candidates pary can give 2 cents X voting age of the state (1,000,000 people = 20,000); OR

ii. = $20,000

iii. Bundling (pp. 247 CB)

1. = in which individual contributions are presented as a group to a candidate in a way that makes clear that the contributions were organized through a collective effort; 

2. = because the contributions are individual, the bundles of money do not count against the PAC contribution limit, although each check cannot exceed the $1000 ceiling for individual contributions.  

3. = in most cases, candidates are aware of the forces behind bundling and the interests that the contributions seek to advance, but they are not disclosed to the public unless the organizers voluntarily provide the information; 

iv. Leadership PACS (pp. 247 CB)

1. = many political entrepreneurs have formed leadership PACs to extend their influence over other politicians; 

2. = individuals can give $5,000 per year to a leadership PAC in addition to contributions to the candidate’s campaign, so they provide a way to increase the amount of support to the candidates; 

v. Stealth PACs or 527 PACs; 

1. = political entrepreneurs began to use tax exempt entities to evade campaign finance disclosure laws and contributions limitations; 

2. = In summer of 2000 Bill Clinton signed a bill requiring Section 527 organizations to disclose their financial campaign contributions; 

vi. Soft Money

1. = soft money can be spent on activities to benefit state candidates, to build infrastructure, and to fund voter mobilization programs including direct mail campaigns; 

2. = political parties can also use soft money to fund issue advertisements that do not expressly advocate the election or defeat of a particular candidate; 

vii. Issue advocacy

1. = adopting a narrow interpretation of FECA to avoid constitutional problems, the Ct in Buckley upheld disclosure requirements only on independent expenditures that are used for communications which expressly advocate the election or defeat of a clearly identified federal candidate; 

2. = in a footnote, the ct indicated that the following terms would meet the express advocacy test: “vote for;” “elect;” “support;” “cast your ballot for;” “Smith for Congress;” “vote against;” “defeat;’ or “reject;”  [these are magic words used to distinguish between regulated communications and unregulated ones]; 

3. = the Ct in Buckey rejected any test for express advocacy that would depend on the speaker’s purpose or the audiences understanding because such a subjective test would chill political speech; 

4. = ALTERNATIVE: see Briffault on pp. 251 CB

f. Corporations funding

i. Seminole case: Austin v. Michigan Chamber of Commerce, 494 US 652 (1990); 

1. = Michigan Chamber of Commerce wanted to give onations and under the Michigan Campaign Finance Act prohibiting corporations from making contributions or independent expenditures in connection with state candidate elections; 

2. = using strict scrutiny, J. Marshall stated that the prohibition on the use of general treasury funds and the requirements surrounding the segregated funds were burdens on political speech; BUT there was a compelling state interest to justify the burden; 

3. = “state law grants corporations special advantages - - such as limited liability, perpetual life, and favorable treatment of the accumulation and distribution of assets – that enhances their ability to attract capital and to deploy their resources in ways that maximize the return on their shareholders’ investments.  Thse state-created advantages not only allow corporations to play a dominant role in the Nation’s economy, but also permit them to use resources to amass in the economic marketplace to obtain an unfair advantage in the political marketplace” FEC v. Massachusetts Citizens for Life, 479 US 238, 257 (1986);

4. = As the ct explained in MCFL, the political advantages of corporations is unfair because “the resources in the treasury of a business corporation. . . are not an indication of popular support for the corporation’s political ideas; they reflect instead the economically motivated decisions of investors and customers. The availability of these resources may make a corporation a formidable political precense, even though the power of the corporation may be no reflection of the power of its ideas; 

5. = then looked to statute’s purpose “the corrosive and distorting effect of immense aggregations of wealth that are accumulated with the help of the corporate form…” (pp. 259 CB) 

g. Party Expenditure Provision

i. Seminole case: Colorado Republican Federal Campaign Committee v. Federal Election Commission, 518 U.S. 604 (1996); 

1. = the FEC interpretation of the Party Expenditure Provision suggested that all party expenditures are inherently coordinated with a candidate’s campaign and therefore subject to the statutory limitation; 

2. = S.Ct. says no, no presumption – no administrative justification for this either; Congress had clearly rejected any notion that a party is its candidates because the statute treats them as separate entities; 
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1. Bribery

a. Generally

i. Purpose

1. = to protect the integrity of the public servant’s decision making process, so that decisions are made to advance the public interest and not the decision maker’s private agenda; 

2. = to avoid the appearance of unfairness and abuse of office; 

3. = to assure equal access to all citizens to the services of public servants; 

ii. The federal bribery statute, 18 U.S.C. § 201(b)-(c) (1998)

§ 201.  Bribery of public officials and witnesses 

(b) Whoever—


   (1) directly or indirectly, corruptly gives, offers or promises anything of value to any public official or person who has been selected to be a public official, or offers or promises any public official or any person who has been selected to be a public official to give anything of value to any other person or entity, with intent—


      (A) to influence any official act; or 


      (B) to influence such public official or person who has been selected to be a public official to commit or aid in committing, or collude in, or allow, any fraud, or make opportunity for the commission of any fraud, on the United States; or 


      (C) to induce such public official or such person who has been selected to be a public official to do or omit to do any act in violation of the lawful duty of such official or person; 


   (2) being a public official or person selected to be a public official, directly or indirectly, corruptly demands, seeks, receives, accepts, or agrees to receive or accept anything of value personally or for any other person or entity, in return for: 


      (A) being influenced in his the performance of any official act; 


      (B) being influenced to commit or aid in committing, or to collude in, or allow, any fraud, or make opportunity for the commission of any fraud, on the United States; or 


      (C) being induced to do or omit to do any act in violation of the official duty of such official or person; 


   (3) directly or indirectly, corruptly gives, offers, or promises anything of value to any person, or offers or promises such person to give anything of value to any other person or entity, with intent to influence the testimony under oath or affirmation of such first-mentioned person as a witness upon a trial, hearing, or other proceeding, before any court, any committee of either House or both Houses of Congress, or any agency, commission, or officer authorized by the laws of the United States to hear evidence or take testimony, or with intent to influence such person to absent himself therefrom; 


   (4) directly or indirectly, corruptly demands, seeks, receives, accepts, or agrees to receive or accept anything of value personally or for any other person or entity in return for being influenced in testimony under oath or affirmation as a witness upon any such trial, hearing, or other proceeding, or in return for absenting himself therefrom;  shall be fined under this title or not more than three times the monetary equivalent of the thing of value, whichever is greater, or imprisoned for not more than fifteen years, or both, and may be disqualified from holding any office of honor, trust, or profit under the United States. 
  
(c) Whoever—


   (1) otherwise than as provided by law for the proper discharge of official duty—


      (A) directly or indirectly gives, offers, or promises anything of value to any public official, former public official, or person selected to be a public official, for or because of any official act performed or to be performed by such public official, former public official, or person selected to be a public official; or 


      (B) being a public official, former public official, or person selected to be a public official, otherwise than as provided by law for the proper discharge of official duty, directly or indirectly demands, seeks, receives, accepts, or agrees to receive or accept anything of value personally for or because of any official act performed or to be performed by such official or person; 


   (2) directly or indirectly, gives, offers, or promises anything of value to any person, for or because of the testimony under oath or affirmation given or to be given by such person as a witness upon a trial, hearing, or other proceeding, before any court, any committee of either House or both Houses of Congress, or any agency, commission, or officer authorized by the laws of the United States to hear evidence or take testimony, or for or because of such person's absence therefrom; 


   (3) directly or indirectly, demands, seeks, receives, accepts, or agrees to receive or accept anything of value personally for or because of the testimony under oath or affirmation given or to be given by such person as a witness upon any such trial, hearing, or other proceeding, or for or because of such person's absence therefrom; shall be fined under this title or imprisoned for not more than two years, or both. 
  
(d) Paragraphs (3) and (4) of subsection (b) and paragraphs (2) and (3) of subsection (c) shall not be construed to prohibit the payment or receipt of witness fees provided by law, or the payment, by the party upon whose behalf a witness is called and receipt by a witness, of the reasonable cost of travel and subsistence incurred and the reasonable value of time lost in attendance at any such trial, hearing, or proceeding, or, in the case of expert witnesses, a reasonable fee for time spent in the preparation of such opinion, and in appearing and testifying. 
  
(e) The offenses and penalties prescribed in this section are separate from and in addition to those prescribed in sections 1503, 1504, and 1505 of this title.
b. Seminole case: People v. Ex Rel. Dickinson v. Van De Carr, 87 App. Div. 386 (1903); 

i. = It will be observed that the clause, “asks, receives or agrees to receive a bribe, or any money, property, or value of any kind, or any promise or agreement therefore,” is disjunctive; 

ii. =  “the interests of the public service require that public officers shall act honestly and fairly upon propositions laud before them for consideration, and shall neither be influenced by, nor receive pecuniary benefits from, their official acts, or enter into bargains with their fellow legislators or officers or with others for the giving or withholding their votes;”

2. Conflicts of Interests

a. Rule

i. Toolbox

1. = as a result of this enhanced concern for at least the appearance of integrity, both state and federal legislatures have enacted statutes or adopted new procedural rules to get at problems that we shall lump together as conflicts of interest, 

2. = conflicts of interest, namely, any financial incentive the legislator might have that would affect her deliberations; 

3. = See e.g., Title I of the Ethics in Government Act of 1978 which sets forth that Congressmembers, designated officers and employees of the legislative branch, and candidates seeking to become Congressmembers must file “full and complete statements” of income, gifts, honoraria, interest in property, liabilities owed to creditors, sales or exchanges of property or stocks, officership on corporate boards, and so forth; 

ii. What is restricted

1. = gifts are severely limited; 

a. = see the Ethics Reform Act of 1989 (pp. 279 CB)

b. = it prohibits members of Congress from seeking or accepting “anything of value” from any person “whose interests may be substantially affected by the performance or nonperformance of the individual’s official duties; 

c. = no member, employee or officer of the House of Rep or Senate may accept a gift with a value of $50 or above or gifts totaling $100 or more in a calendar year from any person or organization; 

d. = both chambers have adopted restrictions on the kinds of travel for which members and their staff can be reimbursed by private parties; 

2. Outside income

a. = Congressmembers can have “outside earned income” no greater than 15% of level II of the executive pay schedule; 

b. = members may not serve in firms providing professional services with a fiduciary duty, receive compensation for practicing such a profession, serve on corporate board of directors or be paid for teaching; 

3. Post employment lobbying is restricted;

a. = prohibits Congress members from lobbying current members or employees of either House within a year of leaving office; 

4. Compensation in matters affecting the government is prohibited

a. = Section 203 of title 18 prohibits Congressmembers from being compensated for “representational services” in relation to any proceeding in which the US is a party or has a direct and substantial interest; 

5. = no activity inconsistent with representational duties can be conducted; 

6. = Honoraria is banned; 
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1. Speech or Debate Clause
a. Art I, Sec 6, Clause 1 of the Const provides that “for any Speech or Debate in either House, [members of Congress] shall not be questioned in any other Place.”  

b. The Framers saw inclusion of this protection in the Constitution as crucial for full and uncoerced deliberation; 

c. The Speech or Debate Clause helps 

i. (1) ensure congressional independence because it reduces the ability of the executive branch to harass lawmakers; 

ii. (2) relieves members of Congress of the burden of defending themselves in ct and allows them to concentrate on their duties as representatives, thus reducing the chance that the judicial branch can be used to interfere with the legislative branch; 

d. Scope:

i. The clause has not been interpreted literally; rather, the cts construe it functionally and pragmatically to achieve its objective of preserving legislative independence (i.e., it does not apply to just speech or debate, but it also extends to things generally done in a session of Congress by one of its members in relation to the business before it, including committee reports, resolutions, and the act of voting). 

ii. Once a legislator’s activities fall under the constitutional immunity, the lawmaker cannot be questioned about them, or the motives behind them, in any place other than the House or Senate.  The protection afforded by the Speech or Debate Clause can therefore complicate the gov’ts job in a criminal prosecution of a legislator accused of accepting bribes.  

iii. In a series of cases, the S.Ct has held that a federal legislator cannot be questioned either about any legislative act or about the reasons why the legislator acted, decided or voted in a particular way, even in the face of allegations that the action was the result of a bribe. 

iv. Although evidence relating to a past legislative act is inadmissible, the promise by a member of Congress to perform a legislative act in the future is not immunized.  As long as the prosecutor shows only the corrupt promise, without introducing evidence of any subsequent performance, the constitutional protection is not implicated; 

1. The line here is fuzzy.  Inquiry into the lawmaker’s decision to accept a bribe, which seems to be allowed, may well shed light on her motives in performing any subsequent and related legislative acts. 

2. Furthermore, as Justice Stevens has pointed out, the lawmaker may refer to past legislative acts to convince an individual to participate in a corrupt scheme.  Are self-laudatory references excluded from evidence because they relate to past legislative acts? 
e. Defining legislative acts: the narrow scope of the Speech or Debate Clause
i. Cts have developed a definition of legislative acts falling within the protection of the Speech or Debate Clause that leaves a lawmaker unprotected with respect to a variety of official actions.  
2. speech or debate clause does not apply to efforts to educate the public about legislative matters; 
a. key case: Hutchinson v. Proximire, 443 US 111 (1979)
i. = senator Proximire “golden fleece” award to Hutchinson NSF 500,000 grant for a study described as “why monkeys clench their teeth,” caused Hutchinson to file an anti-defamation suit; 

ii. = Statements made on the floor were immunized, but the reprinting in a newsletter sent to his constituents were not; 

iii. = key to case: “the Court did not extend speech or debate clause protection to the publication because it found that they were not essential to the deliberative process or related to legislative activities; 

3. speech or debate clause does not extend immunity to law makers who contact administrator agencies on behalf of constituents or who engage in similar kinds of case work; 

a. key case: Gravel v. United States, 408 US 606 (1972)

i. = “members of Congress are constantly in touch with the Executive branch of the Government and with administrative agencies – they may cajole and exhort with respect to the administration of a federal statute – but such conduct though generally done, is not protected legislative activity; 

4. immunity protects congressional aids with respect to conduct that would be protected if it were performed by a lawmaker; 

a. Key case: Gravel v. United States, 408 US 606 (1972)

i. = “to immunize an aide when acting as the alter ego of a member grew out of the awareness that members must delegate many legislative tasks in order to work effectively in a complicated environments; 

5. immunity to bribery charges

a. Key case: US v. Brewster, 408 US 501 (1972)

i. = “in a series of cases, the S.Ct. has held that a federal legislator cannot be questioned either about any legislative act or about the reasons why the legislator acted, decided, or voted in a particular way, even in the face of allegations that the actions was a result of a bribe; 

b. Key case: US v. Helstoski, 442 US 477 (1979)’; 

i. = “although evidence relating to past legislative act is inadmissible, the promise by a member of Congress to perform a legislative act in the future is not immunized.  As long as the prosecutor shows only the corrupt promise, without introducing evidence of any subsequent performance, the constitutional protection is not implicated; 

Legislation

Statutory interpretation – use legislative history?
-NO


-If statute is authoritative, why bother?  Text is what is enacted


-Courts can interpret laws or use common law meanings


-Look at other statutes, legal dictionaries, rules of thumb, etc.


-Social context in which law is passed

-YES


-Histories are evidence that can help interpret the statute


-Congressmen are not lawyers and cannot foresee everything

-If legislative history counts for nothing, what effect on the legislative process?


-Incentive for greater care in the process, more perfectionist


-Slows process down


-More or less public?



-No difference – C-Span audience is not the courts



-Less public – no value for going on the record; private calls to groups

Theoretical Models of the Legislative Process

-Procedure of Statute Creation – Civil Rights Act of 1964

-Presidential version can be symbolic, even if it lacks substance

-Committee Reports – a key stage in the process


-Chair has much influence on fate of bill


-Why Dems are going so far



-Want credit for emerging African-American vote



-Strategy – start by asking high knowing you will take some losses



-Moral reasons to fight for civil rights


-Form of Committee Reports


-General Statement/Background & Meaning – reasons Congress drafted the bill



-Section Analysis/Committee Views -detailed analysis of com. views by section



-Additional views and minority views


-Bills often not discussed unless committee report (24 hours before floor in House)


-Staffers often read – highlight for bosses so they are educated on bill

-Strategy in legislation (1964 Civil Rights Act starts in House)


-House Rules Committee limits debate and amendments must be relevant


-Senate; unlimited debate (filibuster) unless cloture (3/5), and no relevance rule for amendments


-Sometimes build support in House, carry momentum to Senate


-Maybe start in Senate if think Senators more favorable than House reps.


-If one chamber will be tougher, start there to have the element of surprise

-Value of History (Consider intentions of reps)


-Committee on the Whole: quorum – not full House, but efficient, limits debate


-Note strategies (Smith adds “sex” to kill bill; Celler opposes – deal w/ GOP?)


-Courts not likely to credit the legislative history of losers



-Often believe supporters are sincere



-Big cost to credibility if get others to support something bad



-Dissenters can distort bill without heavy cost



-Media will catch you if you are insincere for strategic reasons

-Determining Intent


-Listen to floor leader – many take cue from this person


-Spoken greater than written – more depth, time on argument, debate


-Explanations show more open to questions and more members voted on this


-Determine what most reasonable members of Congress believed they were voting on


-Prominent feature, by leaders, open debate ( more serious effort ( more credible


-If elliptical, buried, by losers ( less credible

-1991 Civil Rights Act – “effective upon enactment”


-apply immediately to all pending cases


-apply to cases after date of enactment


-apply to conduct occurring on/after date of enactment


-an example of determining intent

-Legislative Process
1) Critical Role of Committees

-80-90% of all bills die in committee

-Committee report is huge


-shows policy reasons for bill


-filing affects flow of information

-Chair and ranking member are usually floor managers

-Conference Committee


-If HR and Senate disagree, goes here, unless one house cedes


-Can’t insert matter not addressed by either house or strike matter both agreed


-If want to add something – subject to point of order (voidable, not void)



-Add in conference, be public spirit so no point of order



-Add in text and hope no one catches it



-Add in explanatory statement accompanying bill, no changed text




-Avoid point of order, delays




-Gives policy gloss to text, and signed by all conferees

2) Presidential Involvement

-Setting agenda

-Lobbying Congress, twisting arms

-Work with leadership, structure timing, etc.

-Bully pulpit, media attention, public policy agenda

3) Death Traps – Easier to destroy a bill than create one

-Kill in committee

-Stuck on floor calendar

-Amended to death

-Filibustered in Senate (16 Senators to petition, 60 to vote for cloture)

-never out of conference

-veto

4) Agenda

-Committee Chair must be willing to play

-Party leaders worry about factions

-Griggs v. Duke Power Company – Legislative history to overrule admin agency


-Boreman (majority): Title VII outlaws intent to discriminate, not neutral test



-Tower amendment, but needed revision!


-Sobeloff (dissent): outlaw policies with effect of discrimination



-test must relate to specific job requirements, firms prove need



-a2 – no intent to be redundant, distinguish intent and effect



-Supreme Court agreed with him

-Theories of Legislation

-Proceduralism – Make laws tough to enact




-Madison – prevent tyranny of majority – favor deliberative process



-Deliberation, vetogates help show meaning




-See what is needed to pass hurdle show what reps were voting for




-Deliberation produces sound meaning, law



-Fear prevention of passing good laws – special interest over public interest


-Pluralism – political outcomes from set of combinations of interest groups 



-Accommodate competing views - legislative arena is where conflict is played out



-Optimist – more groups, more dispersal – all have say – best ideas, policies win



-Public Choice – Pessimist: groups form around small number with large stake




-Rational players are in a market – law’s purpose for int group or public good?




-Transactional model – Legislator’s primary motive is reelection



-Base decisions on cost-benefit analysis, lobbyists key here




-Critique: status, ideologies, advantage of incumbency, committee assignments show reelection isn’t only motive




-Assume voters are profit maximizing





-but want moral satisfaction besides econ too!




-Interest groups use politicians (and trump public interest)





-but politicians use interest groups for money, and use experts, academics!



-Congress sometimes vague, let agencies decide


-Institutionalism – how Congress acts on inside and in lieu of President, Court




-Arrow: legislators just cycle votes, pick lesser of two evils – not intent!




-Means legislative history is insincere – all just strategy



-Kingdon – process is unpredictable due to many contingent events




-streams of problems and solutions – chance they meet to solve issue



-Implications for courts using legislative history




-Concern history planted knowing Courts will look at it




-Intent a reflection of policy goals Congress wanted





-Agent for Congress, prevent unjust result





-If court gets intent wrong, Congress may not be able to correct it





-Griggs: look at intent of statute, particularly of meaning of “discrimination”




-Boreman: distinction, differentiate – clear textual meaning





-Clark-Case Memo -Floor managers of Title VII




-Sobeloff: use effect or invidious discrimination to give statute some power





-Dirksen amendment modified Clark-Case!

-Application to Interpretative problem
-Weber: Brennan – purposivism – spirit of law needed to interpret affirmative action law



-letter of law says 703a-d clearly says quota illegal; 703j ambiguous


-Why abandon plain meaning?
1) Plain meaning unconstitutional (ex. violates equal protection), preserve statute

2) Avoid unjust result

3) Avoid absurd results – Congress didn’t intend or just doesn’t make sense

-Court adds words in to statute



4)  Plain meaning doesn’t address problem being argued


-Brennan: purpose can trump apparent contradiction in text


-Rehnquist: goal doesn’t justify means – Congress did not intend this



-Originalist: Court should not change deal, just interpret laws of Congress


-Both justices used legislative history to justify positions



-e.g. won’t “require” affirmative action, but forbid “permit” of this


-Blackmun: Dynamic interpretation – Court applies best answer to problem given contemporary and practical and equitable concerns



-Use when legislative history is silent because Congress never anticipated this



-Decide if “arguable violation” in past, Congress’s goals, concerns over remedy




-Statutes should last over time – update when new conflicts arise

-Should Court update statutes?


-Best if update fits with purpose and because legislative process is long and tough


-Concerns



-Undoing the deal – taking things out of context



-Congress, not Court, should update statute



-Court may no be right

-Wards Cove: dynamic interpretation saying Griggs is wrong; Cong. Overrides in 1991


-Range of sources for Court to rely on given ambiguities


-Dynamic interpretation can go either way

-Johnson v. Transportation Agency: voluntary affirmative action to help women


-O’Connor: need prima facie case against employer; show employer discrimination



-similar to Brennan’s “arguable violation” in Weber


-show this particular employer led to discrimination


-Brennan: spirit of act is to open opportunities in segregated jobs, so it doesn’t matter if the employer contributed, just look at occupation stats


-White: Griggs was wrong, so overrule to keep with spirit of Title VII


-Stevens: disagrees with Weber, but it is precedent now; must follow precedent


-a foundation – country patterned behavior on this, as did lower courts



-respect for the law requires stability and order


-Scalia: stare decisis not strong enough in civil rights or Constitutional issues


-less chance for a remedy if Court is wrong – would need amendment



-give Court a chance to correct mistakes



-Weber departed from precedent, plus only 7 years old



-Congressional inaction does not mean it supports Court



-maybe can’t agree on fix, or




-political Congress




-what Congress wants and what the law is can be different


-Brennan: Congressional inaction is important


-highly publicized case



-Congress amended other parts of the Act in the past



-Congress is normally responsive when it comes to civil rights

-1991 Civil Rights Act: shows Congress is capable of restricting access to legislative history


-If don’t retrict – expect courts to consult, a norm, use when appropriate; or


-Only look at legislative history when Congress tells you to do so



-telling courts how to do job or just enacting legislative history?

Structural and Substantive Aspects of the Legislative Process

-Campaign Finance
-Rising campaign expenses


-now elected in primary and general elections – must win twice


-technology and polling data used more


-incumbent advantage up – challengers need more $ to catch up recognition-wise


-Concerns



-Fear quid-pro-quo or appearance of one



-More money spent on fundraising than at job  -- inefficient

-Public good view – fear big money – decreases being a trustee for the common good

-Pluralist view – ok because legislation is deal making among interest groups, and since legislators are agents of the groups, money serves as instructions to the agents, reflects views

-Money is speech?


-Visit and talk with rep is speech


-Writing a check is conduct, but does amplify and intensify speech (similar to a megaphone, and this is regulated)

-Contributing to a campaign


-Directly to a candidate -- $1,000 ceiling (in each of primary and general election)


-To a PAC -- $5,000 per election, PAC can give $5,000 per election to a candidate


-Soft Money – Indirect money – not to any campaign (e.g. to a Party, or Get Out the Vote drives) – NO LIMITS

-Limits on funding – pros and cons


-If beholden to only a few rich donors – free on all the issues they don’t care about


-But if beholden to many donors – votes cancel each other out



-Voting for one contributor is a vote against another contributor



-Plus, a representation of more views


-Advantage to incumbents?



-May hamper challenger’s ability to catch up given incumbent’s franking, media



-May help challengers because incumbents know where to go for money easier



-GW study shows challengers get larger share of max. contributions



-Tough to predict behavior response to changing campaign finance laws

-Buckley: Compelling state interest needed to regulate campaign contributions


-1st Amendment political association


-Interest is corruption or appearance thereof


-Distinction between contribution and expenditure



-Contribution – general expression of support




-Money given to a campaign directly – campaign chooses how to spend $




-Regulate contributions: magnitude is less important than act itself





-you don’t control how $ spent – so regs have less impact on free speech



-Expenditure – More specific on issue, direct communication




-Money individual spends independent of candidate – spends on own whim




-Your money, your issues, so much closer to free speech – can’t regulate




-No egalitarian argument: liberty of voice prevails – people can say as much as they want




-No quid pro quo concerns because the money is independent of any candidate

-PACs


-Some existing groups formed a PAC, such as corporations or unions


-Issue PACs – formed to collect $ across society – support or oppose based on issue


-Much bigger than individuals as far as campaign $



-broad-based, so little people can have a voice



-concern of special interest over public interest, but at least not driven by wealthy

-Nixon v. Shrink MO PAC: upheld state campaign finance limits using Buckley reasoning


-Souter: No evidence that limits were so tight, ability to advocate was diminished



-No need to adjust for inflation – no proof it was needed, and why didn’t Congress put in a COLA anyway?


-Stevens: Money is property, not speech – overhaul Buckley

-Breyer: Protect integrity of system and democratize process



-two Constitutional interests


-1st Amendment speech considerations apply to states (via 14th Amendment)


-Suggestion that equalizing resources is essential to 1st Amendment debate

-Austin v. Michigan Chamber of Commerce

-Independent exp.: exp, but not coordinated with any campaign


-MI statute said corporations could make independent exp only from its own separate, dedicated fund or PAC, not general treasury


-Sup. Ct. upheld this – 1st time it validated a state regulation since Buckley

-Looser view of corruption – “corrosive & distortive” effects of mass aggregation of wealth


-Political support, not economic dominance should be the basis of spending



-Corp. speaking loudly on behalf of investors who may not believe in the message




-but investors have other options – e.g. exit



-Public interest concern since corp.’s loud voice can be misleading




-not representative of many shareholders, just a few




-these few voices drown out the voices of others



-Tillman Act: fed. Corp. can’t give to fed. Campaign from general treasury


-Corp.’s can still donate from separately created funds or PACs (voluntary contrib.)


-Not expanded much in later years, maybe tougher to see undue influence

-Colorado Republican I

-Background: FECA regulates PACs using language “multistate political committees,” but this does not apply to political parties because they have their own expense provision – spend in connection with the general election of federal candidates $20,000 to ($0.02 * voting age population) 


-Colorado law regulated exp. Made “in connection with a candidate” (coordinated expenditures)


-Question on how specific this was – need a specific candidate or any means to defeat an opponent


-Breyer: Since the Republicans hadn’t nominated a candidate yet, they had no one to coordinate with – thus, not a coordinated expenditure



-Avoids question if coordinated expenditures are unconstitutional

-10th Circuit Remand: limits on coordinated expenditures are unconstitutional here since Parties promote candidates as a main function

-Colorado Republican II

-Souter: limits on coordinated expenditures are constitutional



-Clear link between coordinated expenditure and contribution




-Prearrangement, candidate control, corruption concerns



-Since candidate is more of a conduit, this would be a way to avoid contrib. Regs.



-None of these concerns with independent expenditures



-Long history of this regulation shows parties still had plenty of money



-Parties do more than just elect candidates and promote their ideas




-agents for spending on behalf of people wanting obligated office holders!




-not pure 1st Amendment interest



-Evidence shows quid pro quo with coordinated expenditures




-“Tallying” – Paul Simon: “If you max your $ to me, give to the Party, and it will find its way to me.”


-Dissent: Scalia, Thomas, Kennedy – overrule Buckley – strong 1st amendment int.



-Rehnquist: Parties are different enough from to PACs, 1st Am. To reduce regs.

-Bribery
-Constituents are allowed to raise money and express views


-Legislator as trustee for public good: lobbyist info should show what common good is, but not pressure on politicians


-Legislator as agent: more broad view – know your constituents, how many, what they want – pressure ok if it represents view of voters

-18 U.S.C. § 201 (b-c) prohibits bribery

-Elements of Bribery

1) Public official – doesn’t include private citizens running for election; must already be a public official

-allows parties to coordinate candidate development

2) Thing of value – covers personal benefit (increase in wealth) but not political benefit

-Van de Carr: held political benefits banned, but a product of times


-political benefits not covered because based in representative democracy and ideology; don’t want to prohibit conventional politics

3) Intent to influence or be influenced – particularly with money and access

-Access: may influence future legislation, or prevent others from doing so (not =)

-Looks corrupt if appeal to self interest

-Less corrupt if contribute to someone you agree with – more in tune with proper political system and just gives incidental self-interest benefit

-Article I, § 6 of Constitution – Speech and Debate Clause – Congress has absolute privilege – free from arrest while speaking or for making laws


-U.S. v. Helstoski: this doesn’t cover future promises


-Grant legislative independence from executive, and saves time


-Doesn’t apply if not lawmaking



-Educating, informing are legit, just don’t give special protection from suit



-Can still be in lawmaking process without House or Senate bill numbers

4) Intent must be corrupt

-Congressional houses have ethics committees to investigate such things

-Self regulation good for PR and checks partisan politics

-If it looks like an improper gratuity or you profit from transaction, may be enough to press charges

-Allowed to receive gifts from friends, just be wary of the implications

-Legislators can meet with public; check spirit of the law as well as letter

-Lobbying
-Direct lobbying – direct presentation of a group view

-Social lobbying – social dinners, vacations where actual substance eventually comes up

-Grass roots – mobilize constituents to contact legislators, the press, etc.


-Indirect since lobbyist is mobilizing the constituents or outside group to do the actual lobbying by writing Congress, etc.


-Effective especially given need to talk to many legislators in committees and improved technology

-Regulate lobbying to decrease appearance of corruption


-Disclosure helps, but often the press puts a negative spin on trips that really do give politicians information (and no such thing as bad publicity too?)

-Old Law: Federal Regulation of Lobbying Act


-Regulates any direct or indirect lobbying if principal purpose ( influence legislation


-U.S. v. Harriss: held that the law applied only to direct communication with Congress in order to keep it Constitutional



-Direct lobbyists are professionals, do it for living – ok to burden them with registration



-Indirect lobbyists are people petitioning their government – burdening them creates a big 1st Amendment problem

-1995 Revision: Lobbying Disclosure Act


-No longer “principal purpose” covered (vague; implies 50% + ….)


-Covered if 20% of time in a 6 month period spent lobbying



-In-house: 20% of time spent lobbying



-Outside counsel: 20% of time on any one client for lobbying purposes


-Contacts now include oral, written, or electronic communication executive or legislative branch officials and staff (includes the agencies)


-Report much information



-Names of clients, business, issues, what they’re earning and spending



-Fill out more details now, plus penalty if misstate something



-Secretary of Senate and Clerk of House have standards for easy access to these



-Tell which houses of Congress and which federal agencies you contacted




-More info, esp. w/ Congress, may help, but communication not inherently corrupt and don’t want to stifle communication with legislators


-Where money is coming from



-Anyone spending $10,000 or more and is a major planner or controls lobbying must be reported – disclose big lobbyist-contributors



-If many contributions, argue no one is a major lobbyist?  Keep under $10,000?


-Enforcement: civil fines (max. of $50,000) instead of criminal misdemeanor



-Civil fines may be adequate




-lower burden of proof needed in civil cases than criminal




-fines for multiple violations can add up


-Grassroots efforts not covered



-1st amendment concerns have prevented this



-Might target professionals who coordinate grassroots efforts instead of the constituents themselves



-Professionals are similar to the direct lobbyists


-Information provided in reports may be enough if the press follows leads



-increasing information presents concerns of stifling contact w/ outside contacts

Theories of Legisprudence – How much statutes are a source of public policy

-Legisprudence and the Common Law
-1) Statutes are the supreme law – from Article 1 of the Constitution

-2) Statutes are inferior to judicial decisions since they involve no legal reasoning, just political will


-Suggests we should promote the common law over a statute if there is a conflict


-But judicial decisions are retroactive – applies to past conduct of the parties


-Statutes are prospective – don’t upset expectations

-Statutes do build on each other though, and Congress revisits and updates codified law


-e.g. the Civil Rights Act – a reasoning process after all?

-Common law is not always discovered


-Judges can be creative when “finding” law


-But the judicial process of deciding cases based on facts may be more credible than the statutory process of making up what you need



-i.e. the judicial process has rules and procedures that makes it principled

-Hart & Sachs: Legislative and Judicial processes are analogous


-Common law is public policy oriented



-Judges make decisions, the law doesn’t just happen



-A neutral process, so legitimate


-Statutory process is neutral and legit too



-Informative – hearings, committee reports, debates provide information



-Deliberative



-Efficient – priority to the most important bills



-Public seeking – follows procedure, and legislators know their constituents

-Overruling statutory precedent for public policy reasons

-Moraigne v. State Marine Lines: Heavy emphasis on Harrisburg precedent, but decided no policy justification to keep this; it was an historic relic


-Since this (wrongful death, torts, etc.) was a common law area…



-Harlan: courts are more free to move here than with strict statutory interpretation


-Legislative history suggested Court could interpret beyond scope of statute



-Congress repudiated part of Harrisburg, thought the states took care of the rest



-Congress just solves policy problems, and we see the direction it wants to go



-Harlan: Court can further extend statute in policy direction Congress wants



-Only if Congress says we have a strict deal, go no farther, should Courts not extend the scope of the statute


-Stare Decisis problems



-Reliance, but Harlan said no rational boat owner would rely on this



-More faith in courts if Court did what made sense then kept a stupid law


-New problem: should Courts extend remedies even farther (usually they won’t)

-Flood v. Kuhn: Legislative inaction was a big reason not to overturn precedent here


-1922: Federal Baseball – the main precedent, baseball should not be regulated (allow the antitrust exemption)


-1952: Congress inactive on this subject



-one House subcommittee report said baseball was a business, but monopoly was good anyway



-led Court to say no need to revisit issue in Toolson case


-1952-1972 – Congress declined to give antitrust immunity to other sports, but kept for baseball ( Court reluctant to take away baseball’s exemption (Why??)



-Reliance of owners for nearly 50 years now



-Reluctant to revise statutory meaning (Moraigne more about common law)



-No new laws, but bills introduced would have extended exemption to others




-One point: this shows Congress happy with baseball




-Counter: Since these were never approved, Congress wants to roll back the exemption, and the Court should finish the job Congress has started!


-Blackmun: Everyone knows baseball is a business, including Congress, so Congress needs to fix this



-Stare decisis, along with this much legislative awareness and inaction prevents overruling the precedent


-Very formal, but the Court created this mess in the first place by having views inconsistent with the nature of the statutes and baseball itself

-Legislative Inaction (After the Court has interpreted a statute)

1) Congress reenacts the statute w/o major changes or comments (reauthorization)

-suggests a lack of awareness by Congress

2) Congress takes no action after the interpretation is raised at a hearing

-the Flood case – enough for Court to say Congress agrees 

3) Congress amends statute but does not address prior precedent (the part the case discussed)

-#3 is probably the strongest form of inaction – clear awareness w/ the inaction

-If Congress expresses a lack of approval of the precedent while amending the statute, but in the end does not change the precedent – statement of disapproval is cheap talk, weak


-Expressing approval and codifying it is strong though – shows it doesn’t want the Court to change its mind, despite the protections stare decisis offers

-Stare Decisis Justifications


-Want reliability, predictability – Legal Process


-Institutional strength – legislature should overrule statute, not court


-Public Choice – judges like stare decisis only when it suits them



-Experts and passions overrule precedent



-Judges use stare decisis in specialties more – e.g. tax law




-defer to experts (and more reliance in these areas?)

-Patterson – 3 grounds to overrule prior statutory construction

1) Intevening development in the law – law evolved beyond this act

2) Incoherent or confusing – no longer predictable or workable w/ other laws

3) Experience shows precedent no longer compatible with social values


-Flood could have been number 2 – no other sports antitrust exempt



-or #3 since baseball a business, not leisure

Theories of Statutory Interpretation

-Funnel of Abstraction – Reading Statute from Concrete to Abstract Way
1) Familiarize self with text (Pluralism)

-Frankfurter was a big textualist (“Read the statute! – 3x)

-Text of statute is enacted law, not intent

-More access to text; more predictable and reliable than intent



-Criticisms




-Words not always precise




-Legislators lack foresight, and they act strategically

2) Look at specific legislative intent (Pluralism)

-Legislative history shows this

-Courts agents of what legislators intended to do

-Criticisms


-Different legislators intended different things when signing law


-Strategy planting of confusion


-Deal making may disguise intent as well

3) Imaginative Reconstruction

-What would legislature have done if had to confront this issue?

-Gather information, environment, etc. that Congress would have had at the time it drafted the bill (reconstruct scenario Congress would have faced)


-Pound and Posner are big advocates of this

-Framing the question is a key


-What would legislature and interest groups at time law was passed have said?


-If everyone knew then what they know now, what would they have said (requires more foresight)


-Consider this approach with baseball and antitrust laws

4) Legislative Purpose (and other canons) (Legal Process)

-Look at the goals the statute was supposed to accomplish

-Spirit of the Act – public policy goals

-Statutory public policy approach – beyond legislative intent and interest groups


-Concern that courts impose their values on the legislature

5) “Best Answer”

-Court acts more in common law fashion

-Answer that makes the statute the best it can be right now given current information, environment, common law concerns

-Concerns of legitimacy and unpredictability


-All of these are cumulative



-What do words say?



-Did the legislature adopt this point?



-If the legislature was silent, what would they have said?



-Given the legislature’s rationale, what is the purpose of the statute



-What is the best answer to the problem


-Ex: City ordinance says “All drug stores should be closed at 10:00 p.m. on each and every day of the week.” – What if emergency call to fill prescription at 11:00 pm?



-Text would say this is wrong



-Intents of this law may included reducing teen crime, competition concerns, worker protection



-Best answer would say allow this since more benefit from addressing health concern than cost incurred by having a worker open late



-Court can interpret a law this way to avoid telling the legislature to redraft law

-Holy Trinity Church: Court has test for rejecting plain meaning


-Congress consciously aware text may not fully show intent given legislative history

1) Consider how language fits with Act as a whole

-Title may not be important since it usually is not codified

-Act as whole can provide context clues that help define words

2) Consider the evil the act was designed to remedy

-Hearings and reports can show purpose, and what Congress wanted to remedy

-History can show what Congress thought it was voting for

-Questions if Congress had a chance to change language but did not


-No change in language because of convenience and obvious?


-Strategy – couldn’t enact the change so plant in legislative history?

-Whole Act Rule: No word in an act is superfluous; if it’s there, it’s important

3) Absurd result – very out of line with Congress’s intent

-Perhaps Congress didn’t foresee this result

-Court held deporting a Protestant minister from a Protestant nation was absurd

-Griffin v. Oceanic Contractors: Legislative intent when Congress more silent on issue


-Rehnquist: Soft Plain meaning



-Most emphasis on text, but will combine that with intent



-Plain meaning shows intent – advances purpose



-Does accept idea that sometimes plain meaning thwarts purpose




-a rarity though




-use purpose in these cases



-Vertical legislative history proper




-Infer intent based on how law developed over time and was amended




-Revisions, updates show intent of Congress as a whole



-(Holy Trinity used horizontal history – look at current commentaries that accompany act)



-Silence on punitive damages Congress wanted it




-Congress originally allowed for discretion here, then calls for mandatory damages – must want punitive damages


-Stevens: Silence is not acceptance



-“w/o sufficient cause” phrase in text shows Congress did intend for judgment calls – Courts can make these judgments regarding damages



-Congress silent on pure mandatory recoveries




-Congress could have been more clear than just stripping away discretionary damage clauses




-If Congress wanted mandatory damages, it would have said so specifically

-Congressional silence


-Maybe silence does mean acceptance, and said nothing because it’s tough to draft the perfect statute



-Plus, Congress’s building on its laws may be more genuine expression of intent than strategic planting of “intent” in Congressional Record


-Silence may mean no acceptance, as Stevens suggested


-Silence may mean Congress never thought about the issue

-Best answer approach to Griffin

-Look at broad purpose of statute – to protect a group of people (seamen far at sea)


-Public policy concerns – encourage employers to pay lost wages more quickly


-1983 – strong positive inaction since Congress consciously refused to amend this part of the law while amending others, even stating agreement with Court

-Approaches matter – e.g. women on juries b/c statutes drafted before women vote?


-Imaginative reconstruct – maybe no – jury pool intentionally drawn to shun women


-Best answer – yes – jury of peers, civic-minded people on jury

-The New Textualism
-U.S. v. Marshall: much more emphasis on text, but the debate is over how to determine the meaning of the text rather than if the court can make public policy decisions in place of the legislature


-Easterbrook: use the ordinary, sensible meaning of the words



-technical and ordinary (dictionary) meaning may not always be the same



-dictionary is predictable, but can’t resolve everything




-which dictionary?  When (time case brought, or time law enacted)?



-Structure of statute can identify meaning




-e.g. Congress chose not to say “pure” substance





-this could have been an inadvertent mistake though!



-Always looking at language, not intent of statute – ordinary meaning of words




-Assumes Congress is attentive to the statutory structure when amending laws


-Cummings (dissent): use legislative history



-Proposed amendments (never enacted)  said don’t use weight of carrier



-Authority for this?




-Yes – shows Congress was concerned about an ambiguity, and acknowledges that the act was ambiguous




-No – amendments are not the law because they never passed both houses





-Legislative history in the air: history that is not pulled to anything, no supporting amendment or authorization


-Posner (dissent): Favors pragmatism over such strict textualism



-Such an obvious drafting mistake or inadvertent error means the court is justified to rectify the problem in a rational way, consistent with statutory design



-Congress wanted to punish big LSD usage, but it never knew the carrier weight was so big, and this has big implications on the defendant




-punish dosage amount would be appropriate


-Easterbrook response: the statute already has an ordinary meaning; don’t disrupt it

-Green v. Bock Laundry: Stevens legal process vs. Scalia textualism


-Stevens: specific intent, legal process, legal history



-“Definition” of Evidence Rule 609 can’t mean what it says ( absurd result



-Look at common law history before Rule and Rule’s historical development




-Want to see trend – tells us what legislators wanted to accomplish




-Trend shows what path court should follow in statutory interpretation




-Trend here: allow evidence except that Congress specifically gave instructions against prejudicing criminal defendants ( silence means accept  evidence




-Also, see intent against civil plaintiffs since amendment to restrict prejudicing evidence against them never made it out of conference


-Scalia: Use text primarily, and legislative history sparingly (if at all)



-Textual meaning

1) Most in accordance with ordinary usage

-assumes all Congress on same page with each other and with public 

2) Most compatible with surrounding body of law

-“benign fiction” – assumes legislators aware of surrounding law, history



-Use legislative history only to confirm Congress did not want absurd, unconstitutional result




-a best-answer approach in a sense 





-if text is absurd and you won’t use intent or purpose, choose best answer




-but if legislative history is ok here, why not in other places?!


-Blackmun: More of a general, big picture view of case



-Overall purpose is to expand policy to decrease prejudice against parties in a case



-Absurd to have different rules in criminal and civil cases (debatable)


-Stevens removes the value judgments and looks at the intent of Congress

-Dynamic Interpretation
-Court essentially is a creative partner of the legislature in developing law, statutes

-Originalists look at text and intent, asking what the enacting legislature would want

-Eskridge – Dynamic interpretation says sometimes text and history aren’t so clear


-Text may be unclear or ambiguous


-Original intent may be overcome by different laws or values


-This is especially true with older statutes since they use general language



-Suggests the legislature intended the statute to evolve over time

-In the Matter of Jacob: legislative intent general but clear – law should evolve with time


-Text said single parents or husband-wife couple could adopt; bio parents’ rights end


-Court did not stop analysis here (as Scalia probably would have since text was clear)


-Legislative history shows a policy goal of providing stable families for children


-Other laws accommodate dramatically changed circumstances of families


-Ultimate purpose of statute: serve the best interest of the child



-Court applied “best interest” to this particular case



-Perhaps agency (created by legislature) showed legislative intent with a decision that the court mimicked here


-Court removed legislative inertia on this particular matter



-So is this court carrying out legislative intent or its own?



-Dynamic interpretation can work both ways – for you or against you

-Li v. Yellow Cab: Court updated the meaning of an old statute


-Vague language + act did say it integrate with CL


-CL developing over time, and text also said liberally construe


-Pretty clear legislative intent of recovering for injuries


-Convergence of best answer and legislative intent



-a common practice because invoking legal process provides legitimacy

-Main point about dynamic interpretation


-Defer to the text and intent of the statute, but if these provide no answers, Courts are free to be creative in deciding policy answers

-Does legislative intent become less meaningful the farther away we move from enactment? (a key to the debate on courts making law and policy)


-Maybe not – no such thing as status quo, so let Legislature handle policy decisions


-But Legislature can’t handle everything, and Court must make judgments

-Shine v. Shine: Using CL and post-statute amendments to interpret a law


-100+ years of law saying bankrupt person must pay marital debts


-1978 statute was vague, but 1984 statute was clear on this


-Court said 1984 amendment was a clarification, not a substantial change of the law



-Normally an amendment does suggest a change in the statute



-Here, strong CL policy, and 1978 text had an absurd result in light of this

-Smith v. Wade: CL might be ambiguous too sometimes


-Looking at old CL with an old statute



-More Congressmen were lawyers back then, so they likely knew the CL



-Benign fiction?  How many knew a particular field, such as Tort law?


-Looking at new CL with an old statute



-Strengthens argument when new and old are the same



-With broad, open statutes, Congress anticipates and perhaps expects the Courts to fill in the gaps over time




-especially with older statutes where CL was used more than statutes




-dynamic interpretation: legislative intent is for court to fill in gaps


-Rehnquist dissent: CL shows the opposite of what majority held



-Ended with textual analysis – because it was a weaker argument most likely

Statutory Interpretation: Practical Applications

-Intrinsic Sources of Interpretation: The Canons of Construction
-How we analyze the particular words used and how they are used in a statute

-Justifications


-Neutral appearance: Can use in many circumstances since some are not outcome determinative


-Good default especially when little legislative history is available


-Can Congress tell courts not to use certain cannons?



-If canons are interpretive tool – then we have a separation of powers issue




-Neutrality of language cannons suggest they are neutral tools




-Substantive canons have policy goals – also a tool



-Congress could be telling courts what the law is by saying this

-Language canons


-Noscitur a sociis – if a word or text is ambiguous, see surrounding words (words ambiguous term is associated with) to provide context


-Ejusdem generis – a general word is described by the class it is in



-a relative of noscitur a sociis


-Expressio unius – including one thing implies leaving out something else


-Technical vs ordinary meaning



-Normally use ordinary meaning



-Use technical meaning if we are in a tech field unless that meaning is absurd


-Punctuation rules



-Consider intent of statute



-Majority approach says look to punctuation as last ditch effort


-Other words – e.g. may vs. shall (discretion vs. mandatory), and vs. or


-Whole Act Rule



-Each word and section must be read in context of entire statute



-Everything is there for a reason



-Example: Florida election law statute




-Sect. 111: after 7 days, state “shall” ignore late returns




-Sect. 112 (added long after 111): after 7 days, state “ma” ignore late returns





-Plus, more specific than 111, and described penalties ( discretion ok


-Debate over which canons to use (Bishop v. Linkway Stores)



-Clear language canon used to harmonize remedy provisions, given title of act



-Dissent said language was not clear, so use legislative history




-Broad spectrum of sources encouraged





-Sign of times, what citizens were voting for?





-Or a biased view over what legislators were debating?




-Judge can weigh and rebuke evidence

-Substantive canons – invoke values of the Court

-Rule of Lenity – interpret penal statutes strictly, with stinginess


-Constitutional Values



-Fair Notice – mens rea – must be clear of statute violation



-Equal Treatment – similarly situated defendants should be treated the same




-application of law should lead to same result each time




-if application leads to unequal treatment, court can remedy this



-Separation of Powers




-probably the strongest argument




-Legislature, not the court (political process vs. prosecutor) should do the important work of laying out moral sanctions for violating a community norm


-How to articulate



-Presumption of defendant being not guilty




-Broad favor of defendant unless clear language shows he’s guilty




-How strong of a presumption though?  How much to convince us of guilt?



-Tiebreaker - look at everything such as text, history before invoking the rule




-How much substance do we need supporting defendant before invoking this?




-Some say even minimal support for the defendant requires invoking lenity




-Some say need it 50-50, others around 40% support for defendant

-Muscarello: Using canons to avoid invoking lenity


-Neighboring words: “use” and “carry” were together, and “use” was defined narrowly in Bailey


-majority said this required broad meaning of “carry”


-Whole Act: “transport” used in different parts of statute too



-“transport” suggested the requirement of a vehicle



-Would different words imply different meanings?




-Majority said broad view of “carry” still narrower than “transport”


-Common Use/Ordinary meaning



-Dictionaries, etymology, etc. – “carry” is similar to “transport”



-Prototype – the core meaning




-Ginsburg: prototype w/ gun is the narrow definition




-Drug dealer vernacular may show carry is broad after all


-Purpose and Intent



-Legislative history suggests Congress wanted a broad meaning




-Dissent: history actually describes “use,” and only House reps cited




-Majority: Floor leader was cited though, so that’s some credibility

-McNally: White says Rule of Lenity is a presumption


-Can’t justify extending criminal statute, especially after checking legislative history


-Defendants, actors, etc. must have fair notice


-Rule for prosecutors and judges – legislators, not courts, define crime

-Interpretation to Avoid Constitutional Problems – another policy aid


-NLRB v. Catholic Bishop of Chicago: seeing this in practice



-Burger: Construe statute as not to violate Constitution if any other construction is possible




-If a constitutional meaning is there, use it – want to allow statutes to stand




-Checked legislative history to see what law was intended to cover




-Powerful tool – reformulate statute to avoid Constitutional questions?



-Brennan: Text and history clear law covered religious institutions, so address the Constitutional issues




-Court did reconstrue statute to avoid striking unconstitutional law


-Dynamic interpreters like this – part of updating statute


-Originalists don’t like this – invalidate the statute, and let Congress revisit it


-Armando Torres: Question with this doctrine – address Constitutional questions first, or ask if plausible alternative meanings first, choosing the Constitutional one?



-Scalia (dissent): save statute by narrowing it to avoid Constitutional questions




-avoid invalidating statutes, but concern over rewriting them!

-Super-strong clear statement rules


-A way to narrowly construe statute to avoid Constitutional questions


-Gregory v. Ashcroft: clear statement invoked to protect state sovereignty



-Garcia: Legislative and political process will protect states



-Thus, Congress does have power to regulate states



-Court here said Congress needs unmistakably clear language to regulate states




-If not in text, Court says Congress did not want this




-Federalism so important that Congress needs clear statement to regulate state




-Since Congress has this power, make it clear that Congress, not the Court is stepping on the states




-Other things to consider with this case





-Whole Act rule was strong way to strike down MO law





-Bait & switch – Congress made this law before Court proclaimed clear statement rule – tougher to update!


-Yeskey: Court shows limits to clear-statement rule



-Text of statute covered, “public benefits,” saying nothing about prisons



-Court said this covered prisons because it was “clear” that prisons were public benefits (but how clear compared to Gregory)

-Debunking and defending canons


-Llewelyn: canons just designed to reach conclusions you want to reach


-Still, canons can be something you can consult – a pragmatic checklist



-See if linguistically possible, especially if no legislative history available


-Public Choice view: Use canon to avoid expressing your policy preference



-Canons are content neutral, so they make the judge look neutral



-Also used if not an expert in specialized to avoid making mistake (since neutral)


-Concern: want judges to be candid on substance



-Want to see where law is going



-Less likely to have policy debate with canon



-Decrease precedent value since no reasoning, just attribute to statute wording and need for canon

-Extrinsic sources of interpretation – Legislative history
-History and intent to help define unclear text (see WVUH v. Casey)


-Scalia: Look at other acts the same Congress enacted



-If same words are used the same way in those acts – use that meaning



-If Congress left out a word in this act, it must have been deliberate



-Counter: If different committees involved, may not be deliberate


-Scalia more willing to use legislative history when term is ambiguous



-Unwilling if words is unambiguous (clear for Congress, pres., CL)



-If in history, not text, then history a gimmick – untrustworthy


-Stevens: History shows what reasonable member of Congress voted for



-Need to show members read reports for this to be an effective argument



-Show references in floor debate, or explanations of terms in report


-Consequences of ignoring intent



-Force Congress to pay more attention to details, less time on other things



-Scalia: That’s all right because this is Congress’s job


-Imaginative Reconstruction – What was Congress doing or thinking?



-Pluralist: narrow focus, look at interest groups involved and deals made



-Legal Process: look at broad, public policy issues involved

-Historical events can show intent when little legislative history exists (Leo Sheep)


-May argue that more recent developments and interests allow a liberal interpretation


-Canon: Statute in derogation of government interest is narrowly construed

-Committee Reports


-Viewed as the top source of legislative history



-Written by committee, persuade others to vote for bill, accessible



-Problems: no report if law made on floor, maybe ambiguous, maybe sneaky


-Reports can complement, explain text (Blanchard v. Bergeron)



-Help show purpose and internal logic of a statute



-If report references case precedents – could be great to show how to apply statute



-Short reports are more likely to be read than longer ones



-Dissenting views show tensions, how they were resolved, and who won and lost



-Scalia not a fan of committee reports




-Cited Armstrong-Dole debate – Senators didn’t read, write, or vote on reports





-But Senators can discuss reports on the floor, and





-Report drafting does have many groups involved, and





-Very bipartisan when pouring over details, and





-Armstrong just wanted to make sure court used report in proper places




-Even if history is legitimate, it is unreliable (to Scalia)





-Corrupt: staffers have incentive to plant things





-Unrepresentative: Committees skewed since selection by self interest


-Reports may appear to contradict the text (In Re Sinclair)



-Eaterbrook: if text and history conflict, choose text



-Conference report is different from ordinary committee report




-All conference committee members support this




-Members do vote on conference report




-Conference report technically is the text




-Includes statement of managers – reliable since leaders present info, voted on




-Often done at end of session – could see rushed or careless mistakes



-May show text has conflicts




-If text conflict, and one piece has a committee report reference while the other doesn’t – the referenced piece has more support




-Suggests legislative history does shed light on what Congress was doing



-Decide on case-by-case basis

-Hearings and Floor Debates


-Committee chairs call hearings – expert or stack so most witnesses support bill


-Floor debates – often marketing ploys, get on news, bullets if not spoken on floor but listed in Congressional Record anyway


-Rarely rely on floor debates (FDA v. Brown & Williamson Tobacco an exception)



-If floor leader or authority – rely more on floor statements


-May use floor statements to understand text (Bank America Corp. v. U.S.)



-Letter from Congressman to agency may show meaning




-But less so the further time after enactment





-Not enacting Congress’s intent or understanding





-A commentary, not text





-No testimony, so no one could challenge contents of this letter



-Justice Dept. view from time period – closer to act




-Expert in a sense since involved with legislation, knew Congress’s intent




-Subject matter expertise – enforcing this is reason department exists





-Includes applying old laws to new situations



-President or his advisor’s view – important since president wants to know what he is signing into law, especially if he has been involved with the legislation



-Debate on conference report may show what Congress understands it is finally voting on, especially how Speaker handles point of order



-Legislative intent vs. legal process, best answer views on interpreting law


-Presidential signing statements



-Generally given little weight



-Probative player in process, but



-May spin meaning of bill, re-characterize to fit his, agencies needs


-Statements by bill sponsors (Montana Wilderness)



-More weight here than other legislative history since others take cue from leader



-Concern about planned colloquies to plant stuff in history



-Watch if leader expresses something after vote – trying to steal win in CR



-“Dear Colleague” letter – basically know that no one reads it




-Unpublished, and if serious, personalize the letter



-Statements that clearly contradict text raise credibility concerns



-Subsequent Congress’s statements normally untrustworthy




-Trying to create something different from text in the history




-Further in time – can’t remember original intent




-If institutional reliance – then trust it more





-Conference report may show all Congress believes in given meaning





-Conference members are agents for chambers – must agree on meaning





-If Congress relied on meaning, Court should too


-Legislative Inaction (Bob Jones University v. U.S.)



-Plain text and legislative history may suggest one meaning



-Common law, dynamic interpretation may provide other meaning




-Awareness & inaction is strong show of meaning




-IRS, Courts have already “updated” meaning of statute




-Congress relies on this – can’t codify every interpretation it agrees w/



-Congress specified exemptions in 1964 Civil Rights Act, so why not here?




-Maybe tax exempt is public assistance – avoid unconstitutional result




-A best answer approach



-Scalia-types say never attribute anything to inaction



-Costs if never attribute weight to inaction





-Stare decisis less important since precedents would need Cong approval!


-Legislative History Redux – Congress and Courts Back and Forth (ADEA)



-Issue on what was a subterfuge – Act never really defined it



-1967: key purpose was to promote hiring of older workers



-McMann: 1977 case – issue was mandatory retirement – ok




-Not a subterfuge if plan existed before law




-White: not changing old law is creating subterfuge – Cong wanted updates




-History: Maybe relaxed on this b/c want to encourage hiring





-Abandon or broadened this provision?



-1978 amend: kept “subterfuge” in text, but history clear Cong hated McMann


-PERS v. Betts: 1989 case – ok to pay reduced benefits to older workers




-Pre-act plans still not subterfuges




-Despite history showing pre-act is subterfuge (hate McMann) – conf report!





-Court said Congress should have done this in text





-But the amendment was passed (not in conf yet) before McMann




-How could Congress anticipate benefits litigation





-Checking history would have been more efficient



-1990 amend: finally removed “subterfuge”, defined in text – protect benefits



-ADA though used “subterfuge” term, undefined, when it passed!




-Did say “shall not be used as subterfuge” – suggests any case – no subterfuge




-Asking for trouble since this term is used in new act, knowing Court’s view?





-Maybe Congress rebuffing Court twice will send message





-Congress never has to define every single term





-Both institutions trying to assert legitimacy

-Extrinsic Sources of Interpretation – Other Statutes
-Purposes for doing so


-Purposive: keep law consistent in given policy areas


-Textualist: keep language constant


-Pluralist: filling gaps ok regardless of deals made – similar deals work


-Dynamic: statutes build on each other and evolve


-Imaginative reconstruction – opposed – borrowing from other statutes leaves out the deals and compromises made on the current law

-Similar statutes


-Concern about differences in these similar statutes (Cartledge v. Miller)



-If one statute had exceptions in text, why can’t this one have them?



-Useful though when trying to harmonize competing policies



-Purpose section in text may show similar statute has the same goals



-Canon: states retain police power unless Congress clear to contrary




-See how similar statutes handled this helps with this statute


-Shows Congressional familiarity with judicial interpretations (Lorillard v. Pons)



-Congress knew Court interpreted ADEA in light of FLSA



-Thus, changes shows what Congress disagreed with, unchanged = approval



-Consider deals, politics of time that made those borrowed statutes same or diff


-State of law when borrowing from statutes



-Intent: use law at time current statute enacted – include updates to old



-Textualist: just borrow text, don’t consider state of law

-Subsequent statutes (Morton v. Mancari)


-Check historical values and policies law is maintaining


-Policy view: subsequent law shows intent to keep this policy



-Keep in mind if other law passed in meantime looks inconsistent


-Counter: Inconsistent-looking law may be implicit repeal



-Subsequent law may be change, update to the new norm!


-If agencies, Courts interpreting laws in favor of one policy, this makes a big difference – shows trend, direction for interpreting statute in question


-Canon: Repeals by implication are disfavored



-Good if widespread policy, many laws and interpretations from this




-Repealing this policy would repeal many others



-Concern if no one thought of this policy for a long time




-Dead laws on books until Congress specifically repeals them in text




-Counter to ideas of statutes building upon each other

-Extrinsic Sources of Interpretation – Deference to Agency Interpretations
-Traditional Approach – Udall v. Tallman

-Defer to agency so long as reasonable interpretation (even if Court disagrees)


-Defer especially when interpretation is close in time to enactment of the statute


-Justifications for deference



-Institutional competence




-Subject-matter expertise (specialized; authorized by Congress)



-Reflects intent of legislature




-Agency is part of process, consultations when bill is drafted




-Problem – agency has own agenda, so differ from Congress intent




-Problem 2 – reflect Committee, not whole Congress intent?

-Amicus brief vs. formal rule – Rule has more deference


-Brief has less political participation


-Rule has a form of democratic participation at least



-Research, hearings, public comment period



-Public relies on rules, not amicus briefs

-Formal Rule vs opinion letters, etc. (G.E. v. Gilbert)


-If no formal delegation by Congress – less deference


-If no formal rule – opinion letter receives less deference


-Dissent: Research time and stop-gap letters should be considered

-Modern approach – Chevron v. NRDS – 2-step approach


-1- Did Congress address the specific question?



-If so – no deference to agency – carry out Congress’s expressed intent



-Check legislative history to see intent?




-Stevens (majority) – yes




-Scalia – no, just look at text


-2- Was Congress silent or ambiguous?



-If so – see if agency gave permissible construction of the statute



-Agencies are more politically accountable than the courts




-A new justification – in addition to expertise, Congress intent




-Agencies have constituencies and people active in policy decisions, not court




-Reason silent (couldn’t agree, want to defer, never thought of it) not a factor


-Either way, still deferred to agency



-What if text ambiguous, history clear one way, agency ruled other way




-Textualist – defer to agency – not a step 1 issue (Smiley v. Citibank)





-Institutional choice – politically ok for agency to make law, not court





-Agency can even change position if not unreasonable or arbitrary






-Must consider reliance






-Can’t be sudden or unexpected changes





-Allow agencies to engage in dynamic interpretation!




-History supporter – don’t defer – look at Congress’s goals


-Political Element



-Liberals used to like agencies since they were from the New Deal and Great Society – now the Conservatives and business interests have taken hold



-Textualists actually less likely to defer to agency




-They can read text to get the result they want!

Tying it all together (Babbitt v. Sweet Home)

-Congress defined “take” in Endanger Species Act, Secretary of Interior defined “harm” which was in “take’s” definition – was Secretary justified?

-Text – starting point


-Stevens: ordinary meaning, rule against surplusage canons


-Scalia: noscitur sociis canon to counter


-Advantage Stevens



-Other verbs suggest even noscitur sociis supports Stevens’ view – pay particularly close attention to the words and their meanings


-Advantage Scalia



-Surplusage may help Scalia because other parts of Act deal with Stevens’ position – so if Congress addressed this, why would Babbitt have to?


-Advantage Stevens



-This debate is enough to show Step 1 doesn’t work – both Stevens and Scalia have good points, so text alone cannot decide this

-Legislative history – next step


-History clearly shows Congress thought of this problem, but they never addressed it in the text of this particular section


-Scalia – this shows Congress would have rejected Babbitt’s definition


-Stevens – acceptance



-Textual trick should not thwart Congress’s intent



-Multilayered Act – ok for different parts to address the same problem



-Precedent (TVA v. Hill) – Purpose of Act supposed to be broad

-Legislative intent


-Scalia – ignore intent – it is not the law, should not be part of the analysis


-Stevens – Intent is relevant, even if not everything



-Ignore intent ( false sense of Congress’s meaning ( decrease agency flexibility



-Legislative process is disorderly – Purpose helps show general guiding direction
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