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1. Offer

a. Rule

i. Toolbox

1. = offer must be communicated; 

2. = must manifest objective desire to enter into K; 

3. = it must be directed at some person or group; 

4. = the offer must invite acceptance; 

5. = it must create an understanding that upon acceptance, a K will arise without any further approval being require for the offeror; 

ii. Restatements 

1. Restatements § 22. Mode of Assent: Offer and Acceptance; 

2. Restatements § 24. Offer defined; 

3. Restatements § 26. Negotiations; 

4. Restatements § 33. Certainty 

iii. Colorable issues:

1. = ways to distinguish offer vs. proposal

a. = the words used in the communication

b. = a communication that omits significant terms is not likely to be an offer; 

c. = if the communication is not specifically addressed to a particular person but is made to multiple people; 

d. = the relationship of the parties, any previous dealings between them, and any prior communication between them; 

e. = where the parties are members of the same community or trade, they are or should be aware of any common practices or trade usages, so these are taken into account in determining reasonable understanding of a communication; 

2. = preliminary negotiations are not offers; 

a. = Preliminary negotiations are any communications prior to an operative offer. 

b. = Statements of opinion, statements of intention, hope or desire, inquiries or invitations to make offers, catalogs, circular letters, invitations to make bids, expressions of opinion, and price quotations are not offers. 

3. = advertisements or general letters are usually not offers UNLESS; 

a. = offer is definite, clear, explicit and leaves nothing open for negotiation; 

b. = ad is targeted to a specific person or group of persons (i.e., “first come, first serve”); 

4. = Master of offer

a. = Offeror has the power to determine not only the substance of the exchange and the identity of the offeree, but such procedural matters as time, place and form or mode of acceptance; 

5. = must be clear under Restatements § 33 pp. 204; 

a. = must be certain and understood; 

b. = provide basis for determining the existence of a breach and appropriate remedy; 

c. = one or more terms of a proposed bargain are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or as an acceptance; 

d. = part performance may provide certainty; 

e. = action in reliance on an agreement may make a contractual remedy appropriate even though uncertainty is not removed; 

b. Unilateral K/Rewards

i. Toolbox

1. = reward offer needs to make public the conditions and rules of the offer; 

2. = offeree needs to know about it; 

3. = can only be accepted by performance; 

4. = consideration must be present

c. Revocability of Unilateral K

i. Toolbox

1. =  a unilateral offer can be revoked at anytime before performance; or 

2. = if performance occurs = acceptance and revocation ends’ 

3. = mere preparation for performance of a unilateral K doesn’t = acceptance; 

4. = if no time is specified, an offer lapses after a reasonable time; 

5. = if offeror dies or is incapacitated, the offer is revoked; 

6. = if offer has a condition which doesn’t occur, then it can be revoked; 

7. = if offeree rejects or counter-offers, then offer is revoked; 

8. = must provide notice of revocation

ii. Key cases

1. Cobaugh v. Klick Lewis, Inc., 561 A.2d 1248 (Pa. 1989) pp. 363

a. Golfer hits hole in one to win car advertised by car company, but offer was for previous tournament, so car company tries to renege;

b. Key to case

i. = example of a unilateral K; 

ii. = bargain for Xchange present (consideration)

1. = car dealer gets publicity; 

2. = golfer does something he is not legally required to do; 

iii. = once unilateral offer is made that makes public the conditions and rules of the contest, the offer can’t be withdrawn if person acts upon it; 

iv. = mutual mistake doesn’t apply, since it is the manifested intent of the offeror and not his subjective intent which determines the persons having the power to accept the offer; 

v. = it was a unilateral mistake and since the offeror failed to exercise due care by not taking the sign down, it is not rescindable; 

2. Glover v. Jewish War Vets

a. Glover captures enemy and tries to receive reward money despite not knowing about the reward offer; 

b. Key to case: 

i. = offeree needs to know about the offer in order to have power to accept; 

d. Options K/Irrevocability

i. Irrevocability Toolbox Generally

1. = An offer can be made irrevocable by

a. = consideration; 

b. = by statute; 

c. = upon part performance 

d. = under the doctrine of promissory estoppel; 

e. = by virtue of a sealed instrument in a small minority of states; 

2. = 3 ways to terminate an irrevocable offer; 

a. = lapse of time; 

b. = death or destruction of a person or thing essential to performance; or

c. = supervening legal prohibition; 

3. = no termination ability by 

a. = revocation; 

b. by death or incapacitation of offeror; 

c. = rejection; 

d. = counter-offer by offeree within time period; 

ii. Options K Toolbox

1. = an offer is binding under Restatements § 87(1) if it

a. = is in writing and signed by the offeror; 

b. = recites a purported consideration for the making of the offer; 

c. = and proposes an exchange on fair terms with a reasonable time; OR

2. = an offer is binding under Restatments § 87(2) if it

a. = is an offer which the offeror should 

b. = reasonably expect to induce action or forebearance 

c. = of a substantial character 

d. = on the part of the offeree 

e. = before acceptance 

f. = and which does induce such action or forebearance is binding as an option K to the extent necessary to avoid injustice; OR

3. = an offer is binding under Restatement § 45

a. = where an offer invites an offeree to accept 

b. = by rendering a performance and 

c. = does not invite a promissory acceptance, 

d. = an option contract is created when the offeree tenders or begins the invited performance or tenders a beginning of it.

e. = the offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.

iii. Effective period of an irrevocable offer

1. = unlike mailbox rule for revocable offers, an acceptance of an irrevocable offer is effective when received; 

iv. Restatement provisions

1. Restatements § 37. Termination of Power of Acceptance under 
  
                   Option K

2. Restatements § 45. Option Contract Created by Part Performance 

      or Tender

3. Restatements § 62. Effective of Performance by Offeree where 


      offer invites either performance or promise

4. Restatements § 87. Option Contracts

v. UCC provisions

1. UCC § 2-205. Firm Offers

a. Elements

i. = offeror must be a merchant; 

ii. = offer must be an assigned writing;

iii. = if there is irrevocable language it must be signed twice; 

iv. = must have language of irrevocability; 

v. = you only get three months; 

2. UCC § 2-206. Offer and Acceptance

vi. Key cases

a. Brackenbury v. Hodgkins, 102 A. 106 (Me. 1917)

b. Δ promised her daughter her farm in exchange for geriatric care; 

c. Key to case

i. = option K created under Rest. § 45

ii. = Δ’s offer invited performance under Rest. § 62;

iii. = there was an implied promise not to revoke; see Rest. § 45;

2. Drennan v. Star Paving, Wheeler v. White, and Goodman all deal with § 90 Restatements; 

a. Key to those cases is that we are dealing with the little guy versus the big guy; 

3. Hoffman v. Red Owl Store, Inc., 133 N.W.2d 267 (Wisc. 1965)

a. Baker gets assurances from Red Owl to open franchise but is required to post deposit, operate business before K formation and then Red Owl revokes; 

b. Key to case

i. = minority rule on reliance interest under 87(2)

ii. = big versus weak is key here – Red Owl abuse; 

iii. = little consideration is necessary under § 90 of the Restatements

2. Acceptance

a. Power of Acceptance is destroyed if

i. Elements of Rest § 30

1. = rejection or counter-offer by the offeree; or

2. = lapse of time; 

3. = revocation by the offeror; see Restatement § 42 pp. 207 AM

4. = death or incapacity of the offeror or offeree; 

b. Means & Manner of Acceptance

i. Toolbox

1. = acceptance must be made by the person to whom the offer is made; 

2. = an offer may invite or require

a. = acceptance through affirmative answer in words; 

b. = performance or refrain from performance; 

c. = or allow offeree to make a selection of terms in his acceptance; 

3. = unless otherwise specified, an offer invites acceptance in any manner and by any medium reasonable in the circumstances; 

4. = in case of doubt an offer is interpreted as inviting the offeree to accept either by promising what the offer requests or by rendering the performance, as the offeree chooses; 

5. = an acceptance which requests a change or addition to the terms of the offer is not thereby invalidated unless the acceptance is made to depend on an assent to the changes or added terms; 

ii. Restatement provisions

1. Restatement § 30. Form of Acceptance Invited

2. Restatement § 32. Invitation of Promise or Performance. 

3. Restatement § 50. Acceptance of Offer Defined; Acceptance by 
 
               Performance; Acceptance by Promise. 

4. Restatement § 51. Effect of Part Performance without knowledge 
                 of offer

5. Restatement § 52. Who may accept an offer. 

6. Restatement § 53. Acceptance by performance; manifestation of 
 
                 intention not to accept; 

7. Restatement § 54. Acceptance by performance; necessity of 
    
                 notification to offeror; 

8. Restatement § 56.  Acceptance by promise; necessity of 
 
                   
                  notification to offeror; 

9. Restatement § 58. Necessity of Acceptance Complying with 
 
                terms of offer; 

10. Restatement § 62. Effective of performance by offeree where 


    offer invites either performance or promise; 

iii. UCC provisions

1. UCC § 2-206. Offer and Acceptance. 

c. Mail Box Rule (MBR)

i. Toolbox

1. = MBR is triggered if 

a. = offer expressly invites acceptance by mail; 


b. = offer is made by mail; 

2. = if MBR applies then; 

a. acceptance is effective on dispatch; 

b. rejection and revocation is effective on receipt; 

3. = if rejection is mailed by offeree first, then an acceptance, MBR doesn’t apply, and which ever gets to offeror first, will be the rule; 

4. = if revocation by offeror is sent first and is received by offeree, before offeree can send an acceptance, then offer is rejected; BUT

5. = if revocation by offeror is sent first, isn’t received by offeree until after offeree sends acceptance, valid offer and K formation; 

6. = EXCEPTION TO MBR: if the offeror detrimentally relies on the rejection, you have no K; 

ii. Restatement provisions

1. Restatement § 63. Time when Acceptance Takes Effect; 

2. Restatement § 40. Time when rejection or counter-offer 
 
 

    terminates the power of acceptance. 

iii. UCC provisions

1. UCC § 1-201(25) – (26)

a. = person has “notice” of a fact when

i. = he has actual knowledge of it; 

ii. = he has received a notice or notification of it; or

iii. = from all the facts and circumstances known to him at the time in question he has reason to know that it exists; 

b. = a person “notifies” or “gives” a notice or notification to another by taking such steps as may be reasonably required to inform the other in ordinary course whether or not such other actually comes to know of it; 

c. = A person receives a notice or notification when: 

i. = it comes to his attention; 

ii. = it is duly delivered at the place of business through which the K was made or at any other place held out by him as the place for receipt of such communications; 

d. Negative Acceptance

i. Mirror image rule

1. = at CL, an acceptance must match the offer in all respects; 

2. = otherwise, no K formation; 

3. = at UCC, see 2-207 

a. = This section is designed to negate the mirror image rule in cases involving the sale of goods. 
b. = Under the UCC "a definite and seasonable expression of acceptance ... operates as an acceptance even though it states terms additional to or different from those offered, ... unless acceptance is expressly made conditional on assent to the additional or different terms."
c. = first shot wins

4. = Additional Terms

a. = If there is an effective acceptance under UCC 2-207(2) TA \l "UCC §  2-207(1)" \s "UCC §  2-207(1)" \c 7 , additional terms in the acceptance are treated as proposals for addition to the contract. 

b. = If the parties are both merchants these additional terms become part of the contract unless 

i. = the offer expressly limits acceptance to the terms of the offer; 

ii. = the additional terms would materially alter the contract; or 

iii. = the offeror notifies the offeree in advance or within a reasonable time that he or she objects to the additional term.
5. = Different Terms

a. = The UCC does not state a specific rule for different terms so it is difficult to know how they should be treated. 

b. = A different term is one that clashes with a term of the offer. The emerging trend is to hold that different terms knock each other out.
6. = Conduct of Parties

a. = Even though a contract is not formed by the communications of the parties, a contract may arise by the conduct of the parties under subsection 3 of UCC § 2-207 TA \s "UCC § 2-207" . In such a case, the terms of the contract are those upon which the parties agree plus terms incorporated under other UCC provisions.
ii. Counter offers toolbox

1. = see Restatements § 39. pp. 206

2. = a counter-offer is 

a. = an offer made by an offeree to his offeror 

b. = relating to the same matter as the original offer and 

c. = proposing a substituted bargain differing from that proposed by the original offer; 

3. = an offeree’s power of acceptance is terminated by his making of a counter-offer, unless 

a. = the offeror has manifested a contrary intention or 

b. b= unless the counter-offer manifests a contrary intention of the offeree; 

4. = A mere inquiry regarding the possibility of different terms, a request for a better offer, or a comment upon the terms of the offer, is ordinarily not a counter-offer.  

a. = Such responses to an offer may be too tentative or indefinite to be offers of any kind; or they deal with new matters rather than substitutions for the original offer; or their language may manifest an intention to keep the original offer under consideration; 

iii. Deviant acceptances toolbox

1. = a deviant acceptance is when you cross out terms of the offer and substitute your own; 

2. = this constitutes a counter-offer

iv. Rejection Toolbox

1. = see Restatements § 38 pp. 206 AM

2. = an offeree’s power of acceptance is terminated by his rejection of the offer, unless the offeror has manifested a contrary intention; 

3. = a manifestation of intention not to accept an offer is a rejection unless the offeree manifests an intention to take it under further advisement; 

4. = key here is that you are protecting the reliance interest of the offeror since he’ll make preparations to sell it to someone else; 

e. Conditional & Grumbling Acceptances

i. Toolbox

1. = an acceptance which includes any term or condition which was not part of the original offer is ordinarily considered a “qualified” acceptance and thus an implicit rejection of the offer; 

2. = however, if the condition was implicit in the offer or if the offeree had a legal right to insist upon the condition under the terms of the offer, the acceptance will be considered an “unqualified” acceptance; 

a. Example: X accepts Y’s offer to sell land but includes a condition that Y give X good title; 

3. = Grumbling acceptances are OK as long as they do not demand more favorable terms; 

3. Mutual Assent

a. Rule

i. Objective Mutual Assent Toolbox

1. = no mutual assent where there is no meeting of the minds; 

2. = use objective mutual assent i.e., if two parties have attached different meanings to a promise or agreement = we stick to the meaning; BUT

3. = if parties have different meanings; we interpret it with the meaning attached by one of them if

a. = that party did not know of any different meaning attached by the other, and the other knew the meaning attached by the 1st party; 

b. = that party had reason to know of any different meaning attached by the other, and the other had reason to know the meaning attached by the 1st party; 

4. = other than that, neither is bound and there is a failure of mutual assent; 

ii. Intent to be Legally Bound Toolbox

1. = neither real nor apparent intent that a promise be legally binding is essential to the formation of a K, but a manifestation of intention that a promise shall not effect legal relations may prevent formation of K; see Restatement 21; 

2. = you can’t agree to agree – if parties reach basic agreement on a transaction, but agree that they will not be bound unless and until they sign a formal agreement, no intent to be legally bound; 

3. = a joke may not be considered legally binding

4. = utterances at social engagements are not legally binding; 

5. = money allowances between family are not legally binding;  

iii. Certainty Toolbox (Restatement § 33)
1. = Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.

2. = The terms of the contract are reasonably certain if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.
3. = The fact that one or more of the terms are left open or uncertain may show that a manifestation of intention is not intended to be understood as an offer or acceptance.
4. = Material terms include: 
a. = subject matter
b. = price; 
c. = payment terms; 
d. = quantity; 
e. = duration; 
f. = work to be done; 
iv. Restatements

1. Restatement § 201. Whose Meaning Prevails; 

2. Restatement § 20. Meeting of the Minds and Misunderstanding.

3. Restatement § 21. Intent to be Legally Bound; 

4. Restatement § 33. Certainty; 

4. Open terms

a. Rule

i. Toolbox

1. = UCC has a range of gap-filler provisions that would allow K formation despite open terms

2. = in open price terms for the sale of goods under UCC, a K can be formed even without a price term if 

a. = the price so intended and 

b. = the price is reasonable and

c. = nothing is said as to the price; or

d. = the price is left to be agreed by the parties and they fail to agree; or

e. = the price is to be fixed in terms of some agreed market or other standard; 

f. = and the price is set in good faith; 

3. = for services, when the parties to a bargain sufficiently defined to be a K have not agreed with respect to a term which is essential to a determination of their rights and duties, a term which is reasonable in the circumstances is supplied by the ct; 

4. = Three standards for attaching meaning

a. = generally accepted means

b. = meaning based on custom; 

c. = assigned in past dealings; 

ii. Restatement provisions

1. Restatement § 204. Supplying an omitted essential term; 

2. Restatement § 205. Duty of Good faith and fair dealing;

3. Restatement § 206. Interpretation against the Draftsman; 

iii. UCC provisions

1. = UCC § 2-204. Formation in General

2. = UCC § 2-305. Open Price Terms

3. = UCC § 2-306. Outputs, Requirement Ks

4. = UCC § 2-307. Delivery Quantification

5. = UCC § 2-309. Absence of Specified Place for Delivery

6. = UCC § 2-310. Open time for payment or running of credit

7. = UCC § 2-311. Options and Cooperation respecting 



 performance; 

5. Employment K’s and Handbooks

a. Rule

i. Toolbox

1. = employment handbooks can be a unilateral K unless

2. = there is a disclaimer that it isn’t

3. = key is to see what the issue at hand is to raise questions of the employee handbook; 

4. = key is also to see the sophistication of the reader 

ii. Colorable issues

1.  SEQ CHAPTER \h \r 1For a disclaimer to be effective as a matter of law it must be conspicuous (Jimenez v. Colorado Interstate Gas Co.) A disclaimer is not conspicuous according to the Jimenez ct if: 
a. the disclaimer should be set off in some way;

b. the disclaimer should be placed under a specific subheading;
c. the disclaimer could be capitalized ;and 
d. the disclaimer could contain the same type size as other provisions;
6. Contract implied in fact

a. Silence in the face of the offer

i. Restatement § 69. Acceptance by Silence of exercise of dominion; 

1. = where an offeree fails to reply to an offer, his silence and inaction operates as an acceptance in the following cases only: 

a. = where an offeree takes the benefit of offered services with reasonable opportunity to reject them and reason to know that they were offered with the expectation of compensation; 

b. = where the offeror has stated or given the offeree reason to understand that assent may be manifested by silence or inaction, and the offeree in remaining silent and inactive intends to accept the offer; 

c. = where because of previous dealings or otherwise, it is reasonable that the offeree should notify the offeror if he does not intend to accept; 

2. = an offeree who does any act inconsistent with the offeror’s ownership of offered property is bound in accordance with the offered terms unless they are manifestly unreasonable.  But if the act is wrongful as against the offeror, it is an acceptance only if ratified by him. 

ii. Prior dealings

iii. Nature of service

b. Volunteers = no K they are officious intermeddlers 

7. Parol Evidence Rule

a. Rule

i. Common Law PER and UCC PER: to the extent that the parties execute a writing that is intended to be a final expression of their agreement, no parol evidence may be admitted to supplement, explain or contradict it; However, if the writing is not a final and complete expression of the agreement, then consistent (not contradictory) evidence is admissible to supplement or explain those parts of it that have not been finally expressed; 

1. = extrinsic evidence is anything outside the writing (could be oral or past writing agreement); 

2. = the parol evidence rule only bars extrinsic evidence of past writings and contemporaneous agreements; 

3. = PER only applies to integrated agreements; if partially or unintegrated agreement, you can use evidence; 

b. Integrated Agreements

i. Toolbox: A total  integrated agreement is

1. = final expression of one or more terms of an agreement; 

2. = is a determination of fact to be determined by evidence;  

3. = can’t be contradicted with extrinsic evidence; 

4. = cause of action that rests entirely on alleged oral understanding regarding a subject with is dealt with in the writing is presumed that the writing was the final expression and excludes oral understanding; See e.g., Gianni v. R. Russell & Co., Inc. 

ii. Toolbox: A partially integrated agreement is: 

1. = any integrated agreement other than a totally integrated agreement; 

2. = CAN’T contradict with extrinsic evidence; 

3. = CAN supplement regarding additional consistent terms; 

4. Two tests: 

a. = Restatement’s Naturally test: would the parties have naturally made the agreement, even though it’s not in writing? If yes, evidence is admissible; 

b. = UCC “certainly” test: only exclude PE if we are able to say that they certainly would have put it in writing it they had made the agreement (note: this test lets in even more of the evidence; it focuses on what to exclude); 

iii. Consistent additional terms

1. see Restatement § 216

a. = evidence of a consistent additional term is admissible to supplement an integrated agreement unless the ct finds that the agreement is completely integrated; 

b. = an agreement is not complete integrated if the writing omits a consistent additional agreed term which is

i. = agreed to for separate consideration

ii. = such a term as in the circumstances might be omitted from the writing; 

iv. PER Toolbox

1. = get rid of other oral agreements and past writings; 

2. = Parole Evidence can be used to show: 

a. = writing is or is not an integrated agreement; 

b. = that the integrated agreement, if any, is completely or partially integrated; 

c. = the meaning of the writing, whether or not integrated; 

d. = illegality, fraud, duress, mistake, lack of consideration or other invalidating cause such as condition precedent; 

e. = grounds for granting or denying recission, reformation, specific performance or other remedy; 

3. = Parole Evidence can’t be used to show: 

a. = contradict a term of the writing with past agreements or negotiations; 

v. Restatement provisions

1. Restatement § 213. Effect of integrated agreement on prior 
 
                   agreements (Parol Evidence Rule) 

2. Restatement § 214. Evidence of prior or contemporaneous 


      agreements and negotiations

3. Restatement § 215. Contradiction of integrated terms. 

4. Restatement § 216. Consistent additional terms

5. Restatement § 217. Integrated Agreements subject to oral 


      requirement of a condition. 

6. Restatement § 218. Untrue recitals; evidence of consideration. 

vi. UCC provisions

1. = UCC § 2-202. Parol Evidence Rule. 

2. Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented; 

a. = by course of dealing or usage of trade (Section 1-205) or by course of performance (Section 2-208)

b. = by evidence of consistent additional terms unless the ct finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement; 

vii. Key cases: 

1. Mitchill v. Lath, 160 N.E. 646 (Ct.App.Ny. 1928)

a. Π purchases house and asks for ice house to be removed; 

b. Key to case; 

i. = ice house is closely related to the subject in the writing, should have been included; 

ii. = parties couldn’t reasonably expect to include it in the writing; 

iii. = not collateral and is in contradiction of express and implied conditions; 

2. Hatley v. Stafford, 588 P.2d 603 (Ore. 1978)

a. Hatley claimed that Stafford’s right to reclaim leased property was limited by an oral agreement to buy out; 

b. Key to case: 

i. = unsophisticated level of dealings between parties

ii. = buy out provision wasn’t inconsistent with writing; which is narrowly applied – must contradict

iii. = ct could have reasonably have found that the term was not one which the parties would naturally have included in the written agreement; 

3. Lipsit v. Leonard, 315 A.2d 25 (N.J. 1974)

a. Lipsit sought damages for the alleged breach of an oral employment K when he failed to receive a satisfactory offer of an equities interest in Δ’s business as promised; 

b. You can still use PER for fraud; 

4. LaFazia v. Howe, 575 A.2d 182 (R.I. 1990)

a. Merger clause and disclaimer clause causes tension when buyers of business were told that the business created 450,000 a year but was found to be untrue; 

b. Key to case: 

i. = lawyer was present

ii. = read over it and saw the merger clause; 

iii. = PER can’t be used here

8. Battle of the forms

a. Rule

i. Toolbox

1. = under CL, mirror image rule applies and standardized terms in a business transaction that differ will be rejected; 

2. = under UCC, 2-207, mirror image rule is gone; 
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1. Competency to K

a. Generally 

i. See, Restatements § 12 [pp. 200 AM] 

ii. If any of these 4, K may be avoided under specified conditions: 

1. Under guardianship, or

2. An infant, or

3. Mentally ill or defective, or

4. Intoxicated;

b. Infancy doctrine

i. Rule

1. If (a) under 18, minor can (b) disaffirm K for (c) non-necessaries, (d) recover consideration paid in exchange for (e) a return of consideration given (only if possible) with (f) no liability for use, depreciation, damage or other diminution in value unless (g) misrepresentation of age or tortious damage;  

ii. Elements to infancy toolbox: 

1. = must be under 18

2. = item must not be a necessity

iii. If infancy is found and contract is voided, infant need only return (if possible) the item unless: 

1. = can’t misrepresent age

2. = can’t willfully or tortiously destroy property

3. = no restitution other than return of property even if                              property is destroyed or cannot be returned unless state statute trumps; See comment (c) of Restatement 2nd Contracts § 14

4. = disaffirmance not contingent upon return of property if return cannot be made; if it can be made, then must return; 

iv. Key “infancy” case: Halbman v. Lemke, 298 N.W.2d 562 (Wisc. 1980) pp. 533 CB

1. Lemke ( sought restitution for damages cause to a car by Halbman (, a minor, before he disaffirmed the purchase. 

2. Key to case: 

a. = The jurisdictions are split over the resolution of this issue.  

b. = However, it appears that the better view is the one which provides that absent misrepresentation or tortious conduct, a minor who disaffirms a K for the purchase of an unnecessary item may recover his purchase price without liability for damage, depreciation or other diminution in value.  

c. = This view is more in keeping with the purpose behind the laws permitting a minor to disaffirm a K, i.e., to protect him from improvident dealings with more experienced, and sometimes unethical adults.  

d. = To force Halbman ( to compensate ( Lemke for the damage inflicted upon his car, would be, in effect, to force him to undertake the responsibilities of his contract.

v. Colorable issues:

1. what is a “necessity”? (Sub-element 2 of “infancy toolbox”) Key issues: 

a. Necessity term is flexible and varies with the facts of each case;

b. not confined to things that are required of bare subsistence;

c. depends on social position and situation in life of the infant as well as upon his own fortune and that of his parents; 

d.  or other items of property are not necessaries if the infant has a parent or guardian who is willing and able to supply them.” See Webster Street Partnership v. Sheridan pp. 538 CB; 

2. Key necessity case: Webster Street Partnership v. Sheridan, 368 N.W.2d 439 (1985) pp. 537 CB

a. enter into K with landlord ( for apartment paying total $500 for rent and security deposit and then disaffirmed the lease.  ( demanded money back and ( sued for additional $630 for accrued rent and expenses. TC held judgment for minors $500 restitution. 

b. Key to case:

i. = Since both minors voluntarily left home for the apartment and could return home anytime, it was not a necessity.  

ii. = This supports a public policy that it is better for the minors to return home and landlord contracts at his/her own peril.  See general rule above. 

3. Colorable issue “Misrepresentation or tortious damage”

4.  Key issues: 

a. If sub-elements #3 or #4 is violated, i.e., if willfully destroy or misrepresent age, or if statute provides relief to seller, then minor must pay restitution for depreciation or diminution of item. See CB pp. 537: 

i. Misrepresentation case: Cain v. Coleman, 396 S.W.2d 251 (Tex.Civ.App. 1965) (holding that when minor misrepresented age to purchase used car, ct held that minor was obligated to make restitution for the depreciation of the vehicle). 

ii. State statute case: Barber v. Gross, 51 N.W.2d 696 (1952) (holding that minor could disaffirm a contract as a defense, but that South Dakota statute required minor to pay restitution). 

c. Mental illness or defect (pp. 538 CB)

i. Ways in which cts have characterized mental illness or defect: 

1. “so deprived of his mental faculties as to be wholly, absolutely and completely unable to understand or comprehend the nature of the transaction.” See e.g., Aldrich v. Bailey, 30 N.E. 264 (pp. 540 CB)

2. “such mental capacity at the time of the execution of the deed that he could collect in his mind without prompting all the elements of the transaction, and retain them for a sufficient length of time to perceive their obvious relations to each other, and to form a rational judgment in regard to them” see e.g., Paine v. Aldrich, 30 N.E. 725 (pp. 540 CB)

3. “a contract may be avoided only if a party is so affected as to be unable to see things in their true relations and to form correct conclusions in regard thereto.”… see e.g., Mater of Delinousha v. National Biscuit Co., 161 N.E. 431 (pp. 540 CB)

ii. General rule see, e.g., Restatements § 15 Mental Illness or defect [pp. 200 AM]

iii. Sub-elements to mental illness or defect: 

1. = If other party can be restored to SQ: 

a. K is voidable if buyer is unable to understand in a reasonable manner the nature and consequences of the transaction; or

b. unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of his condition; 

2. = If other party can’t be restored to SQ recession will be denied even if incompetency is shown if: 

a. K is made on fair terms

b. Party is without knowledge of the mental illness or defect; 

c. contract has been so performed in whole or in part or the circumstances have so changed that avoidance would be unjust incompetency: 

3. = the burden of proving incompetency is upon the party alleging it, but once incompetence has been shown, the burden of proving lack of knowledge and fairness is upon the party asking that the transaction be enforced; 

4. = Lack of understanding is not only way to show

a. “capacity to understand is not, in fact, the sole criterion.  Incompetency to contract also exists when a contract is entered into under the compulsion of a mental disease or disorder but for which the contract would not have been made. 

b. Delusions will invalidate a transaction if there is “some connection between the insane delusions and the making of the deed as will compel the inference that the insanity induced the grantor to perform an act the purport and effect of which he could not understand, and which he would not have performed if thoroughly sane.” 

c. Incapacity to form a rational judgment or correct conclusion is also held to invalidate a contract;

5. = Evidence must show incapacity to contract: 

a. Evaluation of: 

i. Testimony of the claimed incompetent; 

ii. Testimony of psychiatrists, and

iii. Behavior of the claimed incompetent as detailed in the testimony of others; 

b. The cts have tended to give less weight to expert testimony than to objective behavioral evidence. 

iv. Key mental illness case: Faber v. Sweet Style Mfg. Corp., 242 N.Y.S.2d 763 (N.Y. 1963) pp. 538 CB

1. (, suffering from manic-depressive psychosis began plans to purchase land for drug store quickly (and haphazardly) acquiring necessary instruments for title to land.  Then ( sought recession and ( counterclaimed.  There was contradictory psychiatric testimony. 

2. Key to case: 

a. = ct held that the rapidity with which the ( moved to obtain an architect and plans, hire laborers, begin digging on the property and his journey to Albany to obtain building approvals, all prior to the title closing are abnormal acts which demonstrate his incapacity.  

b. = Since the seller could be put back to SQ (only a little bit of digging), recession was allowed and the ct is convinced that the K in question was entered into under the compulsion of (’s psychosis; 

v. Colorable issue for mental illness cases: 

1. Sub-element # 4 “capacity to understand” – what mental illnesses vitiate contractual obligation; 

a. “capacity to understand” 

b. but/for test: but/for the mental disease, the contract would not have been entered into; 

c. delusions if there is some connection between the insane delusions and the making of the deed; 

d. inability to form rational judgment or correct conclusions; 

e. inability to understand “requisite contextual understanding” (i.e., if you sell your house for ½ the market price when you have serious cash demands and other obligations). See e.g., Farnum v. Silvano CB pp. 547; 

2. What if the mentally incompetent person is trying to enforce an advantageous contract? 

a. Depends on if the state considers the consequences a “total nullity” or as merely “voidable.” 

b. If just “voidable, it thus becomes possible for the party suffering under such disability to enforce a transaction that has proved advantageous.  At the same time, means are provided for protecting the interest of others who in dealing with the disabled person were unaware of the disability.  This concern explains the Faber court’s attention to the issue of restoration of the status quo ante. 

c. At CL, mental incompetency rendered the K entirely void.  However, most modern jurisdictions have modified the CL rule and now consider such Ks voidable at the insistence of the afflicted party only.  Thus, in certain situations, a mentally incompetent person may be able to enforce a K which he has made to his advantage. 

3. What if the ct has formally and previously decreed the person to be incompetent? 

a. Some cts have held that all of the incompetent’s commercial transactions are void.  

i. The effect of such a reading is to establish incapacity as a status.  


ii. Reason: otherwise, the guardian’s management and control of the incompetent affairs may be nullified, or at lease hampered; 

b. Some cts have concluded no such status, rather it is only one of many admissible facts that may show a person’s incompetence for the purpose of voiding a K.  

c. Timing is critical: like in Faber, the timing of the hospitalization in relation to the transaction in question will count for something;

4. “Requisite contextual understanding case:” Farnum v. Silvano, 540 N.E.2d 202 (1989) (pp. 546 CB)

a. Farnum (94 yrs old and failing mental health) who apparently had a lucid moment, conveyed her house to Silvano (who cared for her lawn etc) for ½ the market value.  Probate ct found that Farnum had the capacity to execute a deed.  

b. Was Farnum competent to contract with Silvano? 

c. No.  Farnum could be aware that she was selling her house to Silvano for much less than it was worth, while failing to understand the unreasonableness of doing so at a time when she faced difference between awareness of the surface of a transaction, i.e., that it was happening and failure to comprehend the unreasonableness and consequences of the transaction by a mentally impaired person was recognized and discussed in Oretelere v. Teachers Retirement Bd. 

d. Farnum did not possess the requisite contextual understanding.  She suffered mental disease which had manifested itself in erratic and irrational conduct and was confirmed by diagnostic test. 

e. Key to this case:  Silvano knew of her incompetence. 

2. Undue influence cases: 

a. Toolbox: 

1. = Lessened capacity to make a free contract

2. = application of excessive strength by a dominant subject against a servient object;

b. Colorable issues: 

1. = lessened capacity

a. = elderly, sick, senile persons; 

b. = servient person; 

c. = lack of full vigor due to age, physical condition, emotional anguish; 

2. = excessive strength = any of these (7) elements

a. discussion of the transaction at an unusual place; 

b. consummation of the transaction in an unusual place; 

c. insistent demand that the business be furnished at once; 

d. extreme emphasis on untoward consequences of delay; 

e. the use of multiple persuaders by the dominant side against a single servient party; 

f. absence of 3rd party advisers to the servient party; 

g. statements that there is no time to consult financial advisers or attorneys; 

3. = sub-element # 2 is cannot be used as a pretext to avoid bad bargains or escape from bargains which refuse to come up to expectations (i.e., a woman buying a dress can’t sue the sales girl if she used her wile to close the sale); 

c. Restatements 2nd (Contracts) § 177 (see pp. 232 AM)

i. Undue influence is unfair persuasion of a party who is under the domination of the person exercising the persuasion or who by virtue of the relation between them is justified in assuming that that person will not act in a manner inconsistent with his welfare; 

ii. If a party’s manifestation of assent is undue influence by the other party, the K is voidable by the victim; 

iii. If a party’s manifestation of assent is induced by one who is not a party to the transaction, the K is voidable by the victim unless the other party to the transaction in good faith and without reason to know of the undue influence either gives value or relies materially on the transaction; 

d. Key “undue influence” case: Odorizzi v. Bloomfield School Distr., 54 Cal.Rptr. 533 (Cal. 1966)

i. Ordoizzi ( was arrested on homosexual charges. Immediately after his release, the School District convinced him to resign at a late hour, with the superintendent and principal of the school present at (’s apartment, emphasizing the urgency of resignation or public humiliation

ii. Key elements of the case: 

1. = Dominant party (superintendent and principal of the school)

2. = came to (’s apartment (unusual place) 

3. = after he had been detained and without sleep for 40 hours (unusual time) 

4. = indicated that he should not seek advice of an attorney (unusual method), 

5. = and that he had no time to wait (time pressure) 

6. = to resign otherwise face public humiliation (impact). 

3. Economic duress

a. General rule: 

i. A K is voidable on the ground of duress when it is established that the party making the claim was forced to agree to it by means of a wrongful threat precluding the exercise of his free will. . . 

ii. the existence of economic duress or business compulsion is demonstrated by proof that “immediate possession of needful goods is threatened” or more particularly, by proof that one party to a K has threatened to breach the agreement by withholding goods unless the other party agrees to some further demand.  

iii. However, a mere threat by one party to breach the K by not delivering the required items, though wrongful, does not in itself constitute economic duress.  It must also appear that the threatened party could not obtain the goods from another source of supply and that the ordinary remedy of an action for breach of contract would not be adequate. 

b. Duress toolbox: 

i. sub-elements

1. = forced to agree

2. = by means of threat

3. = precluding the exercise of free will; 

ii. colorable issues

1. for elements # 1 and # 3 to be met, the claiming party must show 

a. they can’t obtain the goods from other sources; 

b. ordinary breach of contract remedy is not sufficient; 

2. for element # 2 to be met, 

a. claiming party must show that 

i. the “immediate possession of needful goods were threatened” 

ii. unless the other party agreed to some further demand;  

3. for threats to do something completely legal (i.e., sell a house to an undesirable) look to 

a. the state of mind the threat induced and 

b. if the threat is made in good faith

i. even legal actions can be threats if made in bad faith (i.e., selling house to undesirable); 

ii. BUT, threat of legal action usually is OK if made in good faith; 

4. look to the relationship between the parties.  For a sub-contractor duress claim, it is important to speculate the probable impact non-performance would have to the underlying K between the buyer and general contractor;  

5. pre-existing duty rule – threats to not perform on an existing K can constitute duress; BUT you can dispose of it based on lack of consideration as well; 

c. Key economic duress case: 

1. Austin Instrument, Inc. v. Loral Corp., 272 N.E.2d 533 (Ct.App.Ny. 1971) pp. 554 – 557 CB

2. Austin π a subcontractor threatened to withhold delivery of precision parts unless Loral Δ would raise the K price.  Δ paid the price because no other subcontractor could provide parts at short notice and threatened performance of general contract and future deals with government; 

3. A K modification is voidable on the ground of duress when the party claiming duress establishes that its agreement to the modification was obtained by means of a wrongful threat from the other party which precluded the 1st party’s exercise of free will; 

4. Δ didn’t have to pay increased price because of economic duress caused by π; 

ii. Smithwick v. Whitley, 67 S.E. 913 (1910) pp 557-558 CB

1. Π purchased land without getting deed and Δ refused to give him the deed until he paid more after π had spent considerable time tilling the land.  

2. Elements 1 and 3 are not met here - Ct held that no duress - - duress exists only where the unlawful act of another has deprived one of free will; π could sue in equity for specific performance when Δ demanded higher price; 

iii. Wolf v. Marlton Corp., 154 A.2d 625 (1959) pp 558 CB

1. Husband and wife who contract with developer for home decide to cancel contract due to martial problems; they demand their down payment back and when developer says no, they threaten to sell the house to an “undesirable.” 

2. Ct says that despite the fact that Δ had legal right to sell to whomever they wanted, it was a threat that constituted illegal economic duress - - contract avoided; 

iv. Alaska Packers’ Ass’n v. Domenico, 117 F. 99 (9th Cir. 1902)

1. Domenico and others demanded more money for salmon fishing because nets were crappy and threatened to not perform; Alaska Packers had to pay because the salmon run was about to end; 

2. Ct found that  no consideration for the new promise – see e.g., Levine v. Blumenthal and that threat constituted economic duress – pre-existing contract rule; 

4. Mistake, misrepresentation and nondisclosure

a. Mutual mistake

i. Elements – where parties are mistaken about

1. =  a basic assumption upon which they base their bargain,

2. = substantial different exchange of values occurs because of the mistake; 

3. = risk of mistake is not otherwise allocated by agreement of the parties or by the ct because such allocation is reasonable; OR no neglect of legal duty;  

ii. Colorable issues

1. = basic assumption must be about a vital existing fact.  

a. Risks of mistake in judgment are contractual risks from which the ct will not relieve a party

b. examples of mistakes of judgment are: 

i. the profitability of a stock purchase; 

ii. the number of labor hours required to complete a task; 

c. Mistake has to go to the whole substance of the agreement; see e.g., Sherwood v. Walker, 33 N.W. 919 (1887)

i. Not to the quality of the item or services

ii. For example, the subject matter of the sale; the price; or some collateral fact materially inducing the agreement; 

d. See Restatements § 152

e. For sale of goods under UCC see 2-313; 

2. = nothing really here; you get something different; Maybe, though 2-313 comes into play if you have a warranty; see below

3. = recession is not available to relieve a party who has assumed the risk of loss in connection with the mistake; 

a. see e.g., Lenawee v. Messerly, 331 N.W.2d 203 (1982)

b. mistake not uncertainty affords recession – where the parties are uncertain or consciously ignorant of a vital fact there is no right of avoidance; 

c. risk is not assumed if buyer reasonably relied on seller’s representation; 

i. see e.g., Gartner v. Eikill, 319 N.W.2d 397 (Minn. 1982)

ii. buyer and seller K for land both assuming land was suitable for commercial uses; turns out its not and buyer wants recession – seller says that buyer should have gone and checked with gov’t zoning office; 

iii. cts say recession is ok since buyer reasonably relied upon seller’s agent’s representation that the place was zoned commercially; 

d. Classic case of assumption of risk: Smith v. Zimbalist, 38 P.2d 170 (1934)

i. Buyer (famous violinist) and seller (dealer) K for sale of violin with a bill of sale and description of the violins as Stravinsky’s; turns out its bunk and they’re worth 50 dollars; 

ii. Under 2-313 pp. 49 AM you have an express warranties by affirmation, promise, description, sample; 

iii. BUT, really, they are bargaining here – not sure if it really is or isn’t a Stravinsky; LOOK TO THE PRICE TO SEE INTENT OF BUYER AND SELLER; 

b. Constructive fraud

i. Rule

1. usually, when there is mutual mistake, you can rescind the offer and no money damages are offered; BUT, if there is constructive fraud or actual fraud it is different and defrauded one can obtain relief; 

ii. Elements

1. = confidential relationship of the parties;

2. = reliance by the party upon the advice and judgment of the confidant; 

3. = gross inadequacy of consideration;

4. = lessened capacity (such as financial distress); ALSO the following is additional evidence; 

5. = offer to restore the purchase price and rescind the K and confidant’s rejection of that offer; 

iii. colorable issues

1. = unusual trust or confidence reposed in fact; such as blood relationship; patient-doctor relationship; minister-parishioner; even next door neighbors or spouses or significant others; 

iv. Key constructive fraud case: Jackson v. Seymour, 71 S.E. 2d 181 (Va. 1952)

1. Sister sells to businessman brother (who she had entrusted all her financial affairs) her land for $275.  Brother later discovers valuable timber and sells it for over 2K; Sister asks for it back and offers to place brother back to SQ; he refuses; she sues. 

2. Ct finds constructive fraud

a. there was a brother-sister relationship where the brother took care of all financial affairs which constitute a confidential relationship; 

b. sister relied upon brother’s representation of worth of land; 

c. she paid pennies for the land despite the worth of the trees; 

d. she was old and needed money bad; which resulted in a lessened capacity; 

v. Key case:  Von Hake v. Thomas, 705 P.2d 766 (Utah 1985)

1. Von Hake, 80 yrs old, sold ranch to Thomas who he believed was interested in saving the ranch.  

2. Ct found no “confidential relationship” since ingratiating oneself occurs in any fraud scheme; also, no evidence that Von Hake had lessened capacity; this is just a “garden variety fraud case”

c. Unilateral mistake

i. Avoidance is allowed for unilateral mistake IF; 

ii. Elements of impalpable mistake; 

1. = the mistake is computational, clerical or something of that sort rather than a mistake in judgment; 

2. honest, good faith mistake where there is no neglect of legal duty; 

3. = enforcement of the K would be oppressive, resulting in an unconscionably unequal exchange of values; 

4. = avoidance would impose no substantial hardship; 

iii. Elements of a palpable mistake; 

1. = person accepts contract despite knowing or having reason to know of the mistake (sort of like fraud); 

2. = same as above; 

iv. Key case for unilateral mistake see e.g., Elsinore Union Elementary School District v. Kastorff, 353 P.2d 713 (Cal. 1960): 

1. contractor A mistakenly forgets plumbing figures in the ledger in bid for school K; school wants to uphold lowest bid by contractor; gets contractor B to do the work and sues A for the difference; 

2. Ct says, no way – there was a unilateral mistake; 

a. Factors applied to elements; 

i. =  mistake is of fact that is computational in nature; 

ii. = no neglect of legal duty here; 

iii. = it would be oppressive for them to enforce the K; 

iv. = K isn’t oppressive to rescind because there is the next lowest bidder;

b. What pushes this for Contractor B? 

i. This is a palpable mistake; the school district still accepts the bid despite knowing of the mistake; 

ii. The Contractor promptly notifies the school board of the mistake and asks for recession; 

d. Defense to avoidance or recovery for mistake

i. Change of position

1. A K cannot be avoided or the value of a performance recovered for a mistake if the other party has detrimentally changed position in reliance upon the K or performance; 

ii. Affirmance of the transaction after discovery of the mistake; 

iii. Failure to avoid the K with reasonable promptness after discovery of the mistake; 

e. Reformation of Mistake

i. Reformation elements

1. = there must have been a prior agreement

a. = the prior agreement may have been oral or written. If by error, rather than by modification, clauses earlier agreed upon are misstated or omitted, the writing may be reformed; 

b. = if one party, without the consent of the other, intentionally omits a term that has been agreed upon, reformation is available on grounds of misrepresentation; 

2. = there must have been an agreement to put the agreement in writing; 

a. = agreement to reduce to writing; reformation is not available if the parties intentionally omit or mistake a term; 

3. = because of a mistake, there is variance between the prior agreement and the writing; 

a. = frequently, the variance is an arithmetic error. Sometime, it is a mis-description of the subject matter, like a typists error or if the parties mistake the legal effect of their writing; 

ii. Defense to reformation; 

1. = bona fide purchaser for value; 

a. reformation will not be granted if the effect of the decree would infringe on the rights of a bona fide purchaser or other 3rd party who have justifiably relied upon the document as written; 

2. = equitable defenses. 

a. Reformation is an equitable action. Consequently, it is subject to equitable defenses such as unclean hands and laches; a decree for reformation may be withheld in the sound discretion of the ct; 

5. Impossibility and Impracticability

a. Toolbox

i. Elements

1. = item/property is completely destroyed or some supervening event makes performance impossible; 

2. = without fault of either party; 

3. = not within the mind of either party of such a disaster (no express or implied warranty); 

4. = no express or implied stipulation of the risk in the K; 

5. = absent an express or implied stipulation, there is an implied condition of continued existence or practicality of performance; 

ii. Colorable issue

1. objective vs subjective impossibility

a. objective impossibility means that the performance cannot be done by anyone.  

b. Subjective impossibility means that the performance cannot be done by the promisor, although someone could perform. 

c.  Most cts hold that only objective impossibility will excuse the promisor’s performance; the modern trend of authority takes the position that impossibility includes commercial impracticability because of extreme and unreasonable difficulty or expense; 

b. Relevant restatement sections

i. See Restatements § 261. Discharge by Supervening Impracticality

ii. See Restatements § 262. Death or Incapacity of person necessary for 


              performance;

iii. See Restatements § 263. Destruction, Deterioration or Failure to Come 



  into Existence of Thing Necessary for 




  performance; 

iv. See Restatements § 264. Prevention by Gov’t regulation

v. See Restatements § 265. Discharge by Supervening Frustration

vi. See Restatements § 266. Existing Impracticality or Frustration

vii. See Restatements § 267. Effects on other parties duties of failure justified 


 by impracticality or frustration

viii. See Restatements § 268. Effect on other party’s duties of a prospective 



 failure justified by impracticality or frustration. 

ix. See Restatements § 269. Temporary impracticality or frustration

x. See Restatements § 270. Partial impracticality; 

xi. See Restatements § 271. Impracticality as excuse for non-occurrence of a 


 condition

c. Relevant UCC provisions

i. UCC § 2-613. Casualty to identified goods; 

ii. UCC § 2-615. excuse by failure of presupposed conditions. 

d. Key case: Taylor v. Caldwell, 3 Best & S 826 (King’s Bench 1863)

i. Hall is completely destroyed for which buyer and seller contract for particular day; 

ii. Key elements that lead to conclusion of impossibility; 

1. = hall is completely destroyed; 

2. = without fault to either party from some risk which he has                                                taken upon himself; 

3. = not within the mind of either party of such a disaster

4. = no express stipulation/implied stipulation of disaster; 

5. = implicit in the agreement that the concert hall would be in continued existence; 

iii. Key factors to consider: 

1. = look to the one most burdened; avoidance may be provided for them; 

2. = the ct will often times apportion the loss; 

e. Key case: Tompkins v. Dudley, 25 N.Y. 272 (Ct.App.Ny. 1862)

i. Schoolhouse burns down before contractor completes it and school board asks for damages; 

ii. Key elements to lead to conclusion of NO impossibility defense; 

1. = the party that agrees to do an act should do it unless absolutely impossible – he could rebuild the school; 

2. = absence of progress payments means payment at completion; 

3. = should have expressly provided against these types of contingencies; 

iii. Key factors to consider in this case: 

1. = most builders have insurance nowadays; 

2. = some believe this result is proper because it is the contractor who has control of the job site and is best able to guard against accidental fires, negotiate for excuses, and arrange for insurance; 

f. Key case: American Trading & Prod. Corp. v. Shell Int’l Marine, 453 F.2d 939 (2nd Cir. 1972)

i. Key elements and facts: 

1. Shipper agreed to transport goods from TX to India for buyer. Both contemplated using the Suez calculating costs based on trip distance using that route; war breaks out and shipper is forced to take Cape of Africa to India – sues for difference money damages; 

2. Ct says no defense of impracticability since there was a substitute route albeit more costly; 

ii. Key to case: 

1. performance is not impossible, just more costly; 

2. war was foreseeable, therefore assumed implicitly in the agreement; 

3. foreseeability is an important factor in deciding whether risk is assumed; The reasoning is that if the event is foreseeable, the party should negotiate protective clauses; 

iii. What if under UCC? 

1. See UCC § 2-509. Risk of Loss in the Absence of Breach; 

2. See UCC § 2-615. Excuse by Failure of Presupposed Conditions; 

g. Key case: Maples Farm, Inc v. City School Dist., 352 N.Y.S.2d 784 (1974)

i. Any business person should have been aware of the general inflation of this country and the chance of crop failure; 

ii. Even unknown, assumed the risk; prior year there was a fluctuation; 

h. Restitution damages in the event of impossibility (the case of part performance)

i. Toolbox: 

1. = all impossibility elements are satisfied; 

2. = part performance was accomplished; 

3. = which would have inured to buyer’s benefit as contemplated by the K if the supervening event didn’t occur; 

ii. Key case: Carroll v. Bowersock, 164 P. 143 (Ks. 1917)

1. warehouse burns down and seller/contractor seeks money damages for temporary supports and work partially completed; 

2. cts say no to this, because temporary supports would not have inured to the benefit of buyer; seller can obtain work already accomplished (i.e., floor prepped) as per Young v. Chicopee. 

6. Frustration

a. Toolbox

i. Elements

1. = an event that frustrates the purpose of one of the parties

2. = occurrence of this event must be the basis on which both parties entered into the K; 

3. = frustration needs to be total or nearly total; 

4. = the person who asserts the defense must not, expressly or impliedly have assumed the risk; 

5. = must not be guilty of contributory fault; 

ii. Rarely given (so watch out when you assert this as a defense)

iii. Difference btw impractical and frustration

1. =  in impracticality cases, 1 party can’t perform or can perform only in a more burdensome way than had originally been contemplated; 

2. = frustration cases, performance is practicable, but the purpose of at least 1 party is frustrated to the extent that the performance contracted has become valueless; 

iv. Key case: Krell v. Henry, 2 K.B. 740 (Ct.App. 1903)

1. Buyer wants apartment for afternoon for coronation but King is ill and coronation is cancelled; 

2. frustration is granted because there is no other use for the apartment; it was implied in the K that it was to be used for the coronation; 

v. Key case: Llyod v. Murphy, 153 P.2d 47 (Cal. 1944)

1. A leases to B a lot to sell cars.  A new regulation comes out restricting the selling of new cars due to war

2. ct finds no frustration because; 

a. assumed the risk they knew of the possibility of war since the auto industry was being converted 

b. it was less profitable but not completely valueless since he was selling cars elsewhere in the county; 

7. Unconscionability inequality

a. Rule

i. Toolbox

1. = procedural unconscionability 

a. generally arises in connection with formation or execution of the K, e.g., when 1 party either lacks knowledge or understanding of the terms of the agreement or 

b. there is a lack of voluntary assent, as in adhesion K situations; 

c. a burdensome clause that doesn’t come to the attention of a party adhering to a K will be struck down if a reasonable person would not expect to find it in the K and the reason it was not noticed was its burial in small print or the inability of the adhering party to comprehend the language; 

2. = substantive unconscionability arises from 

a. the oppressive character of the substantive terms of the agreement, such as excessive price, lack of remedy for breach, unreasonable forfeiture provisions, unreasonable warranty disclaimers, etc. 

b. undue influence

c. absence of meaningful choice on the part of the party together with K terms which are unreasonably in favor to the other party; 

b. Key provisions

i. UCC § 2-302. Unconscionable Contract or Clause

1. Section 2-302 provides that if a ct as a matter of law finds a K or clause therein to have been unconscionable at the time the K was made, it may: 

a. Refuse to enforce the K; 

b. Enforce the remainder of the K without the unconscionable clause; or

c. Limit the application of the unconscionable clause so as to avoid any unconscionable result; 

ii. UCC § 2-719. Contractual modification or limitation of remedy

1. limits consequential damages for person injury from consumer goods when unconscionable

iii. Restatements § 205. Duty of good faith

c. Key case: Wollums v. Horsley, 20 S.W. 781 (Ky. 1892)

i. Old, uneducated man sells land to businessman for pennies despite possible existence of minerals on land; ct finds unconscionable; 

ii. Key to case – 

1. man was old and uneducated; 

2. buyer was a sophisticated businessman; 

3. the consideration was inadequate to the point of total overall imbalance; 

d. Key case: Seymour v. Delancy, 3 Cow (N.Y.) 445 (1824) 

i. “the degree of inadequacy of consideration that will lead to refusal of specific performance is the degree that is sufficient to:” 

1. constitute fraud

2. to shock the “conscience” of the ct; 

e. Key case: Waters v. Min, Ltd., 587 N.E.2d 231 (Mass 1992)

i. Girl who has annuity policy gets hooked on drugs by boyfriend who convinces her to sell annuity K for substantially less than its worth; 

ii. Key factors

1. undue influence; 

2. Δ assumed no risk and π gained no advantage; 

3. inadequacy of consideration; 

f. Key case: Williams v. Walker-Thomas Furniture, 350 F.2d 445 (D.C. Cir. 1965)

i. Buyer purchased on credit from seller household items where K provided that if in default they could take everything away; 

ii. Key factors

1. unconscionability has generally been recognized to include an absence of meaningful choice on the part of the parties together with K terms which are unreasonably in favor to the other party; 

2. Two step process here: 

a. Absence of meaningful choice; 

b. = other party uses that to make an unreasonable K; 

g. Adhesion Ks

i. An adhesion K is one where the parties occupy substantially unequal bargaining positions and the inferior party, in order to obtain some essential item or service, is forced to “adhere” to the terms dictated by the superior party; 

ii.  Key is - Bargaining positions are unfair 
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1. Express conditions

a. General rule

i. Toolbox 

1. = look to whose words undertake the performance of the act; 

2. = the words are interpreted as a promise by that person UNLESS a contrary intent is plain; 

3. = evidence used by ct: 

a. = term’s specification of action or inaction; 

b. = an explicit statement of the consequences if the specified event doesn’t occur; 

4. condition precedent and condition subsequent

b. Restatement sections

i. Restatements § 224. Conditions defined

ii. Restatements § 225. Effects of non-occurrence of a condition. 

iii. Restatements § 226. How an event may be made a condition

iv. Restatements § 227. Standards of preference with regard to conditions

v. Restatements § 228. Satisfaction of the obligor as a condition

vi. Restatements § 229. Excuse of a condition to avoid forfeiture; 

c. UCC sections

d. Key cases

i. Key case: Howard v. Federal Crop Ins. Corp., 540 F.2d 695 (4th Cir. 1976)

1. Tobacco farmer’s crops are destroyed by heavy rain and seeks insurance money. Insurance company refuses because of provision in K says don’t destroy crops until inspection which farmer didn’t do since he planted a rye field to preserve soil; question is: “was the provision in K a condition precedent”

2. key to finding no condition precedent in THIS case; 

a. = wasn’t actually placed in the clause; it was in the preceding clause, but not in the actual clause; 

b. = since it wasn’t in the clause explicitly, the ct says: 

i. = insurance co. is the one who wrote it and should construe against insurance company; 

ii. = CL has a presumption of finding exchange of promise, not condition; 

c. = existence of contrary policy (to destroy tobacco crops to prevent pests) is sign that there was no condition precedent; 

ii. Key case: Merritt Hill Vineyards v. Windy Heights, 460 N.E.2d 1077 (1984) pp. 711 CB

1. Purchaser learns that seller failed to secure title and insurance in K; ct finds that there was a condition precedent and that purchaser gets restitution only but no expectation/reliance recovery; 

2. Key to case that finds condition precedent: 

a. = the test for distinguishing promises from conditions calls for inquiry as to whose words undertake the performance of the act; 

b. = the words are interpreted as a promise by that person UNLESS a contrary intent is plain; 

c. = evidence used by ct: 

i. = term’s specification of action or inaction; 

ii. = an explicit statement of the consequences if the specified event doesn’t occur;

iii. Key case: Gray v. Gardner, 17 Mass. 188 (Mass. 1821)

1. K for sale of oil where there is a condition subsequent (if certain amount of whale oil comes in then price will drop) which discharges K liability; 

2. Key to case finding condition subsequent: 

a. = the party whom a duty is owed must prove the occurrence of a condition precedent which has discharged his obligations of counter-performance; 

b. = on the other hand, the party who owes the duty usually has the burden of showing that he has been released from his obligation by the occurrence of a condition subsequent; 

2. Constructive conditions (order of performance)

a. Rule

i. Toolbox

1. = conditional and dependant promises

a. = performance of one depends on the performance of the other; until the prior condition is performed, the other party is not liable for nonperformance;

2. = independent and natural conditions 

a. = if one party was ready and willing to perform at the specified time, and the other refused to perform, then the person who was ready can sue though it is not certain that either party was obligated to perform;

3. = Test to determine if dependant or independent promise

a. = look to the intent of the parties;

b. = the focus should be on the temporal relationship the parties intended the performance to have to one another;

b. Restatement provisions

i. Restatements § 234. Order of performance

c. Key cases

i. Key case: Kingston v. Preston, 2 Doug. 689 (Ct of King’s Bench, 1773)

1. Preston agreed to sell his business to Kingston on the condition that Kingston obtain proper security which Kingston doesn’t get

2. key to case: 

a. = difference between dependant and independent promises

i. = conditional and dependant promises – performance of one depends on the performance of the other; until the prior condition is performed, the other party is not liable for nonperformance; 

ii. = independent and natural conditions – if one party was ready and willing to perform at the specified time, and the other refused to perform, then the person who was ready can sue though it is not certain that either party was obligated to perform; 

b. Test to determine if dependant or independent promise

i. = look to the intent of the parties;

ii. = the focus should be on the temporal relationship the parties intended the performance to have to one another; 

3. Key case: Price v. Van Lint, 120 P.2d 611 (1941) pp.774 CB

4. Van Lint Δ was unable to secure money for a loan he contracted to make to Price π in return for a mortgage on the property Price Δ purchased; 

5. Key to case: 

a. = when the time for performance of one of the mutual contractual promises may or is to arrive before the time for the performance of the other, the obligations are independent; 

b. = thus, non-performance of one does not preclude recovery for breach of the other; 

c. = modern approach each party’s performance or tender of performance is deemed a constructive, or implied in law, condition of the other’s obligation to perform.  Thus, neither party’s duty to perform arises until the other has performed or tendered to performance; 

d. = under modern approach, the legal and procedural effects of constructive conditions are ordinarily the same as if the conditions had been expressly set forth in the K; 

ii. Progress payments

1. progress payments may not be inferred; 

2. where a construction K makes no provision for installment payments, then the work must be substantially performed before payment can be demanded; 

3. Conditions of satisfaction

a. Subjective satisfaction

i. Toolbox

1. = certain K fall into a class of “taste, fancy or sensibility”

2. = based on circumstances of the situation

ii. Key case: Furnsmidt v. Hotel Abbey Hotel Corp., 200 N.Y.S.2d 256 (S.Ct. Ny 1960) 

1. Valet are dismissed based on K terms to the satisfaction of the hotel; the ct says that using “reasonable person” standard is bad

2. Key to case finding that subjective standards of satisfaction

a. = no specific contractual terms re: type of stitching or pressing required;

b. = K centers around the “good will” of the hotel; 

c. = hotel has strict control and direction of valet’s operations including hours of operation, disputes btw hotel guests; this is sign that it should be to HOTEL’s satisfaction

b. Objective satisfaction

i. Toolbox

1. = requires objective factors; 

2. = if operative fitness, mechanical utility or structural completion is OK

3. = satisfaction/completion

ii. Key case: Haymore v. Levinson, 328 P.2d 307 (1958) pp. 767

1. Key to case: 

a. = building K’s generally fall into a class where “taste, fancy or sensibility” is not of predominant importance; therefore, a condition of satisfaction involves an objective standard on such matters as “operative fitness, mechanical utility or structural completion;”

b. = the party favored by such a provision has no arbitrary privilege of declining to acknowledge satisfaction and (such party) cannot withhold approval unless there is apparent some reasonable justification for doing so; 

iii. Key case: Breslow v. Gotham Securities Corp., 354 N.Y.S.2d 550 (NY Civ Ct 1974)

1. key to case: 

a. = legal services rendered is not class where “taste, fancy or sensibility” is not of predominant importance; 

4. Protecting the exchange on breach

a. Perfect Tender Rule for goods (UCC § 2-601)

i. Toolbox (rejection of GOODS)

1. = if goods or tender of delivery (timeliness) fail in any respect to conform to the K (UCC § 2-601); and 

2. = it is not an installment K (UCC § 2-612); and 

3. = it isn’t a service K

4. = buyer rejects whole in a timely fashion (UCC § 2-602); and

5. = buyer doesn’t accept under (UCC § 2-606)

6. = “usage of trade” or “course of dealing” does not lead seller to believe goods would be accepted (UCC § 2-508(2)and UCC § 2-106(2) comment 2); or

7. = seller’s time to cure defect has expired (UCC § 2-508(1)); 

8. = can’t repair or replace because of material breach that “shakes the faith of the buyer” (UCC § 2-719); and

9. = there is no contractual limitations on damages (UCC § 2-718)

10. = buyer’s rejection is proper; 

ii. Toolbox (acceptance of GOODS)

1. = there is an acceptance of goods : 

a. = if after reasonable opportunity to inspect passes (UCC § 2-606); or 

b. = fails to make proper rejection (UCC § 2-602); or 

c. = buyer does any act inconsistent with the seller’s ownership; (UCC § 2-602)

d. = accepts a part of any commercial unit; (UCC § 2-602)

2. = buyer must pay for goods under (UCC § 2-607) if

a. = made with knowledge of non-conformity; or

b. = reasonable time to discover or should have discovered non-conformity expires; UNLESS

3. = buyer can revoke acceptance under (UCC § 2-608) if

a. = non-conformity substantially impairs value; and

b. = acceptance was reasonably induced either by the difficulty of discovery before acceptance or by the seller’s assurances;

c. = revocation is made within a reasonable time after the buyer discovers or should have discovered the non-conformity; and

d. = revocation is made before any substantial changes in condition of the goods which is not caused by the defect; 

iii. Key balancing question: 

1. you are trying to balance the interests between the seller’s reliance and restitution interest and buyer’s expectation interest; 

iv. UCC provisions

1. UCC § 2-508. Cure by Seller of Improper Tender or Delivery

2. UCC § 2-601. Buyer’s Rights on Improper Delivery

3. UCC § 2-606. What Constitutes Acceptance of Goods

4. UCC § 2-607. Effects of Acceptance

5. UCC § 2-608. Revocation of Acceptance in whole or in part

6. UCC § 2-612. Installment Contract; Breach

7. UCC § 2-615. Excuse by Failure of Presupposed Conditions.

8. UCC § 2-616. Procedure on Notice Claiming Excuse. 

9. UCC § 2-714. Buyer’s Damages for Breach in regard to 
 
          
          Accepted Goods

10. UCC § 2-719. Contractual Modifications or Limitations of 

           Remedy

v. Key cases to perfect tender rule

a. Key case: Oshinsky v. Lorraine Mfg. Co., 187 F. 120 (2nd Cir. 1911)

b. Δ tries to reject the remainder of an installment K because it was 1 day late; ct says Δ could reject because condition precedent wasn’t satisfied; 

c. Key to case

i. = if this case was decided today, it would probably be enforced since it was an installment K; installment Ks are out of the “perfect tender rule”

ii. also, for goods K, restitution and reliance interests are somewhat protected, as seller keeps the goods and can sell them to someone else; 

2. Key case: Ramirez v. Autosport, 440 A.2d 1345 (1982)

a. no facts

b. key to case: 

i. articulates perfect tender rule; says that recession under the perfect tender rule is allowable for material breaches; 

ii. the UCC mitigates the harshness of the rule and balances the interests of buyer and seller; 

3. Key case: Prescott Co. v. J.B. Powles & Co., 193 P. 680 (Wash. 1920)

a. shipper has a writing with buyer for 300 lbs of onions with the condition precedent that it be delivered in full; it wasn’t shipped since gov’t took over a boat and only 240 were brought and buyer refused shipment; 

b. Key to case

i. = no supervening event here since they knew there was only (1) boat and they knew about the war – assumed the risk of supervening impracticality; see UCC § 2-615

ii. = condition wasn’t satisfied and therefore buyer could reject; 

4. Key case: Beck & Pauli Lithographing Co. v. Colorado Milling & Elevator Co., 52 F. 700 (8th Cir. 1892) pp. 811

a. K for lithograph engraved letterhead was refused by buyer due to lateness; 

b. Key to case: 

i. = doesn’t fall under UCC 2-601 Perfect tender rule because it is for services rather than goods; 

ii. = ct is looking to promise because it would unduly hurt seller since these are specially manufactured goods; 

5. Key case: Bartus v. Riccardi, 284 N.Y.S.2d 222 (Ct.Ny. 1967)

a. buyer K for specific hearing aid and seller sends new and improved one which buyer rejects; 

b. Key to case:

i. This is a key 2-508(2) case for conforming tenders; 

ii. = π had reasonable grounds to believe that the newer model would be accepted; 

iii. = acted within reasonable time to notify the Δ of his tender of a conforming model; 

iv. = Δ didn’t purchase another hearing aid elsewhere; 

v. = Δ position had not been altered by reason; 

6. Key case: Oddo v. General Motors Corp., 22 U.C.C. Rep. 1147 (N.Y.Sup.Ct 1977); 

a. brand new car driven 17 miles bursts into flames and buyer wants recession and seller refuses saying that its easily repairable; 

b. Key to case: 

i. Cars defects in combination with manufacturer’s ad inviting a purchaser’s confidence in a new vehicle = no ability to repair or replace = confidence is shaken = recession

7. Key case: Fortin v. Ox-Bow Marina, Inc., 557 N.E.2d 1157 (1990); 

a. motorboat has numerous and continuous problems and seeks recession of K; 

b. Key to case: 

i. A number of problems can “shake a buyer’s faith in the goods,” which point, the item not only loses its real value in the buyer’s eyes, but also becomes an article whose integrity has been substantially impaired and whose operation fraught with apprehension”

b. Protecting the Exchange of Service K on Breach

i. Substantial Performance Toolbox

1. = substantial performance is 

a. = performance that meets the essential purpose of the K; 

b. = something less than perfection; 

c. = K doesn’t explicitly specify strict adherence to detail; 

d. = specifics haven’t been placed in K as a requirement; 

2. = if substantial performance

a. = duty to pay is triggered 

b. = damages are calculated based on either

i. = diminished value rule

ii. = cost of replacement

c. = use of either rule depends on

i. =  the magnitude of the defect; 

ii. = existence/absence of specific request 

iii. = unintentional or trivial 

3. = if no substantial performance, 

a. = duty to pay is not triggered

b. = material breach gives the power to cancel the K, thus discharging all duties to perform; 

c. = recession is allowed; 

d. = can obtain normal damage calculation

ii. Restatement provisions

1. Restatement § 237. Effect on other party’s duties of a failure to 
 
                   render performance; 

2. Restatement § 238. Effect on other party’s duties of a failure to 
 
                   offer performance; 

3. Restatement § 239. Effect on other party’s duties of failure 
  
                   justified by non-occurrence of a condition; 

4. Restatement § 241. Circumstances significant in determining 
 
                   whether a failure is material; 

5. Restatement § 242. Circumstances significant in determining 
 
                   when remaining duties are discharged; 

iii. Key cases

1. Plante v. Jacobs, 103 N.W.2d 296 (Wisc. 1960) 

a. Facts: buyer tries to get recovery for house which does not conform to plans including crappy gutters, kitchen cabinets, etc; and a wall that reduced their living room size by 1 foot; 

b. Key to case: 

i. Why did ct find “substantial performance?”

1. = plan was a cookie cutter plan with no specifics mentioned; 

2. = less than perfect; 

ii. Damages

1. for gutters etc. it was cost of repair and replace, 

2. for wall, it was diminished value

3. reason: because wall would cost too much to repair and replace causing possible additional damage; 

2. Jacob & Youngs v. Kent, 129 N.E. 889 (1921)

a. Facts: architect refuses to give certificate when contractor uses different pipes other than those specified in the plan

b. Key to case: 

i. = no fraud or willfulness; it was oversight and unintentional and trivial; 

ii. no real difference between redding pipes and pipes used; 

iii. = diminished value rule is used which will give very little in ways of damages to buyer; 

3. Jacobs & Young is an example of K out substantial performance doctrine; 

a. BUT cts will be reluctant to give this away; PLUS

b. Contractor may still obtain restitution in ways of the amount of work that confers benefit to owners

i. Can sue under quasi-K theory; 

ii. Unjust enrichment; 
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I. Was there a promise that we can enforce? tc "Was there a promise that we can enforce? "(Consideration & Enforcement of Promises)

A. Consideration, generally tc "Consideration, generally " \l 2
1. Generally, consideration is something of value received by a promisor from a promisee tc "consideration is something of value received by a promisor from a promisee " \l 3; 

2. Necessary for a promise to be enforceable tc "Necessary for a promise to be enforceable " \l 3; 

3. Doctrine of consideration is about protecting an exchange tc "Doctrine of consideration is about protecting an exchange " \l 3; 

4. For a promise to be supported by consideration there must be tc "For a promise to be supported by consideration there must be " \l 3: 

a) A detriment to the promisee (or benefit to the promisor)

b) The detriment must induce the promise; 

c) The promise must induce the detriment; 

5. Five (5) key questions to ask yourself to determine if there is valid consideration tc "Five (5) key questions to ask yourself to determine if there is valid consideration " \l 3:

a) What promise, if any, is being sought? 

b) Who is the promisor and who is the promisee?

c) What is being given up for the promise (i.e., what is the detriment to the promisee and what is the benefit to the promisor?)

d) Is the detriment bargained for? It is if the promisor wants the detriment badly enough to exchange the promise.

e) Is the promise bargained for? It is if the promisee wants the promise badly enough to exchange the detriment for it.

B. Is it a Donative Promise or a Gift? If so, probably no consideration exists unless bargained for exchange.  tc "Is it a Donative Promise or a Gift? If so, probably no consideration exists unless bargained for exchange.  " \l 2
1. Generally, gift promises are not legally enforceable  tc "Generally, gift promises are not legally enforceable  " \l 3
a) no bargain for exchange: if  no detriment to promisee or legal benefit to promisor then no consideration exists. 

See e.g., Congregation Kadimah Toras v. DeLeo, 640 N.E.2d 691 (1989) (holding that contract not enforceable because there was no consideration and that gift promises are not legally enforceable because they are not part of the bargain for exchange where man on death bed orally promises to give the congregation money and then dies.). 

b) If donation is not earmarked for anything, than generally, courts will find no consideration; also courts will not find reliance interest. 

See e.g., Congregation Kadimah Toras v. DeLeo, 640 N.E.2d 691 (1989) (court held that no legal benefit conferred to promisor nor legal detriment to promisee since no indication of how the money should be used, therefore, no reliance either since money was just an expectation of having additional funds, not for specific project)

c) Cases where donations have been found enforceable are those where the promise was:

(1) In writing and 

See e.g., Restatements § 95. Requirements for Sealed Contract or Written Contract or Instrument pp. 223-4 SB: (providing that “in the absence of statute, a promise is binding without consideration if (a) it is in writing and sealed; and (b) the document containing the promise is delivered; and ©) the promisor and promisee are named in the document or so described as to be capable of identification when it is delivered). 

(2) Involves substantial consideration or reliance;

See e.g., Trustees of Amherst Academy v. Cowls, 6 Pick. 427 (1828) (cited in DeLeo case, the court held that subscribers to written agreement cannot withdraw “after the execution or during the progress of the work which they themselves set in motion). 

d) Restatements § 90(2) pp. 223 SB: provides that charitable subscription is binding “without proof that the promise induced action or forbearance” if the promisor knew or should reasonable expect the promise will “induce action or forbearance” on the part of the promisee or a third party.

C. Was there a bargain for exchange by two or more interested parties? tc "Was there a bargain for exchange by two or more interested parties? " \l 2
1. Consideration can consist of right, interest, or benefit accruing to one party or tc "Consideration can consist of right, interest, or benefit accruing to one party or " \l 3; 

2. Some forbearance, loss or responsibility given, suffered or undertaken by the other; it is enough that something is foreborn or suffered by the party to whom the promise was made tc "Some forbearance, loss or responsibility given, suffered or undertaken by the other; it is enough that something is foreborn or suffered by the party to whom the promise was made " \l 3; 

3. A technical detriment is sufficient tc "A technical detriment is sufficient " \l 3; however, nominal consideration (like love and affection will be considered a gratuitous promise in the absence of other consideration)

See e.g., Hamer v. Sidway, 27 N.E. 256 (Ct.App.NY 1891) (holding promise enforceable where uncle’s promise to give money to nephew in exchange for promise to refrain from smoking, drinking and gambling sufficient consideration). 

Note, however, that no all consideration need by valid to enforce.  For example, if uncle promises nephew, “in consideration of your past food conduct and in consideration of your promise to refrain from smoking for one more year, I will pay you 5000.00.  The fact that part of the recited consideration is past, does not prevent the valid part from serving as consideration. 

4. A promise to pay money after one’s death is valid tc "A promise to pay money after one’s death is valid " \l 3. 

See e.g., Earle v. Angell, 32 N.E. 164 (1892) (holding that aunt’s promise to pay nephew if nephew attends her funeral adequate consideration since there was a bargain for exchange). 

5. Bargain must be actually sought out by promisor and promisee tc "Bargain must be actually sought out by promisor and promisee " \l 3; can’t have only one person dictating the bargain for exchange. 

See e.g., Whitten v. Greeley-Shaw, 520 A.2d 1307 (Me. 1987) (holding that consideration did not exist because forbearance of woman from calling man at home or office was not sought by man, but was merely placed in written agreement by woman relative to other benefits arising from extra-martial relationship). 

D. Was there adequate consideration or was there just nominal consideration? (Key question: despite how small the consideration is, was it in fact bargained for?) tc "Was there adequate consideration or was there just nominal consideration? (Key question\: despite how small the consideration is, was it in fact bargained for?) " \l 2
1. Any detriment no matter how small or how economically inadequate will support a promise provided that the detriment is in fact bargained for  tc "Any detriment no matter how small or how economically inadequate will support a promise provided that the detriment is in fact bargained for  " \l 3(remember, nominal consideration is where there is no bargain); 

2. Mere inadequacy of consideration will not void a contract tc "Mere inadequacy of consideration will not void a contract " \l 3; 

See e.g., Batsakis v. Demotisis, 226 S.W.2d 673 (1949) (holding that exchange of $25 for $2,000 during war in Greece enforceable reasoning that the court didn’t care about the adequacy of the consideration (the value of things exchanged is irrelevant to the adequacy of consideration).  

3. However, nominal consideration will be void for want of actual bargain for exchange tc "However, nominal consideration will be void for want of actual bargain for exchange " \l 3; 

a) If the promise is for exchange of only unequal sums of money (things of “fixed” not “indeterminate” value), and not actually bargained for, the promise will be lacking: 

See e.g., Schnell v. Nell, 17 Ind. 29 (1861) (holding that agreement to give $200 for 1 penny is nominal consideration and is “unconscionable contract, void, at first blush, upon its face and unenforceable).  pp. 214

See e.g., Fischer v. Union Trust, 101 N.W. 852 (1904) (holding that

b) However, unequal sums of money will be upheld so long as it was bargained for:  

See e.g., Batsakis v. Demotsis, 226 S.W.2d 673 (1949) (holding that bargain for exchange occurred because promisee needed money to survive and promisor risked losing all money and Nazi prosecution in connection with transfer of 500,000 drachmae worth only 25 dollars).


See e.g., Embola v. Tuppela, 220 P. 789 (1923) (holding that exchange of 50 dollars in exchange for 10,000 valid because promisee risked losing all his money and promisor needed money to sue for his property; money that promisor could not obtain but/for promisee’s exchange). 

E. Was there a detriment to the promisee? tc "Was there a detriment to the promisee? " \l 2
1.  If you can put the statement into “if...then” terms, then there is probably detriment tc "If you can put the statement into “if...then” terms, then there is probably detriment " \l 3: “If you take care of my son, I will pay you.” But, if you cannot put it into if/then terms, there is probably no consideration. 

2. Bargaining a claim that is in fact invalid, illegal or unfounded is not consideration  tc "Bargaining a claim that is in fact invalid, illegal or unfounded is not consideration  " \l 3because there is no real detriment to promisee (see Restatement § 74 Settlement of Claims, providing exceptions to this rule pp. 224 CB)

See e.g., Duncan v. Black, 324 S.W.2d 483 (1959) (holding that promise to provide cotton acreage for additional years invalid because statute allocated crop yield only for one year and was not continuous, therefore, claim was inherently illegal, against public policy and in direct violation of statute and therefore, did not constitute real detriment to promisee). 

See e.g., Newman & Snell’s Bank v. Hunter, (insert case no.) (holding no consideration when P exchanged a note in her name for her dead husband’s valueless note because there was no detriment to the promisee because the note was worthless). 

See e.g., Goodman v. Dicker, 169 F.2d 684 (1948) (holding that the misrepresentation of fact that the franchise application had been granted was not a promise because it relates to something in the past). 

See Restatement 78 though, Voidable.  If a minor enters into contract with an adult, the adult can’t say that there was no consideration since the minor can’t enter into a contract. 

3. Forbearance of litigation can be valid consideration  tc "Forbearance of litigation can be valid consideration  " \l 3(even if the claim may be invalid)

See e.g., Dyer v. National By-Product, Inc., 380 N.W.2d 732 (Iowa 1986) (holding that where P lost foot at work and agreed not to litigate constituted valid consideration even though the claim would be held invalid.  The standard is that requiring the party to assert the claim in good faith, will not damage efforts to promote compromise). 

See also, Military College v. Brooks, 147 A. 488 (1929) (holding that exchange of promissory note for tuition instead of litigation valid consideration despite the claim that son was wrongfully discharged from military school and that D could claim recovery in subsequent litigation)

4. Restatements § 74 provides guidance for exceptions tc "Restatements § 74 provides guidance for exceptions " \l 3: 

a) Not invalid - consideration exists if: 

(1) claim is in fact doubtful because of uncertainty as to the facts or the law; or

(2) forbearing party believes that the claim or defense may be fairly determined to be valid

b) The execution of a written instrument surrendering a claim or defense by one who is under no duty to execute it is consideration if the execution of the written instrument is bargained for even though he is not asserting the claim or defense and believes that no valid claim or defense exists.

5. Volunteers are officious inter-meddlers and will have no right to restitution tc "Volunteers are officious inter-meddlers and will have no right to restitution " \l 3 because there is no detriment to promisee; no bargain for exchange

See e.g., Martin v. Little, Brown & Co., 450 A.2d 984 (Pa. 1981) (holding that law student’s finding that publisher’s work was being plagiarized and voluntary disclosure of information to publisher does not mean that there was an intention to pay). 

6. However, an implied in fact contract or quasi contract can have consideration if person avails themselves of the benefits tc "an implied in fact contract or quasi contract can have consideration if person avails themselves of the benefits " \l 3
See e.g., Collins v. Lewis, 149 A. 688 (1930) (holding that keeping and maintaining cows were implied contract that even though no expressed request to render such services, those services must be paid for if the defendant knows of such circumstances avails himself of the benefit of those services). 

See e.g., Seaview Ass’n of Fire Island N.Y., Inc. v. Williams, 517 N.Y.S.2d 709 (1987) (holding that D, homeowners,  had constructive knowledge of the nature of the community and the services P, homeowner’s association, provided including maintaining the streets, walkways and beaches, and therefore were liable for the full cost of maintenance because they availed themselves of the services and there was an implied-in-fact contract). 

See e.g., Taxicab example in class; you don’t make a detailed contract to take a cab from Manhattan to La Guardia, but you still have to pay. 

7. If special services from skilled person is provided, there is a presumption of consideration and obligation to pay tc "If special services from skilled person is provided, there is a presumption of consideration and obligation to pay " \l 3. 

8. Was there a pre-existing duty? If so, no consideration. 

a) A party who does or promises to do only what the party is already legally obligated to do is not suffering a legal detriment because the party is not surrendering a legal right

b) See e.g., Levine v. Blumenthal (P leased store premises; could not pay the increased rent for 2nd year; offered to modify contract to pay 1st year’s rent level)

(1) contract not enforceable; no consideration

(2) Rule: there is no consideration where there is pre-existing duty (because there is no detriment). 

(3) See Restatement § 73 

(4) Note: the way to modify contracts in light of the pre-existing rule is via mutual recision (all the original pre-existing duties evaporate when the old contract goes away). 

F. Was the promise based on an exchange from the past? If so, probably no consideration unless there is moral obligation or unjust enrichment tc "Was the promise based on an exchange from the past? If so, probably no consideration unless there is moral obligation or unjust enrichment " \l 2. 

1. Past Consideration tc "Past Consideration " \l 3: generally, no consideration exists because one does not make an exchange for something that has already occurred. 

See e.g., Mills v. Wyman, 20 Mass. 207 (1825) (holding that a promise to pay after P cared for D’s deceased son unenforceable reasoning that the there was no consideration because it was based on a past consideration, was not subject to promissory estoppel because of lack of reliance);

2. Subsequent promise after invalidation may enforce promise tc "Subsequent promise after invalidation may enforce promise " \l 3
See e.g., Mills v. Wyman, 20 Mass. 207 (1825) (also holding that an exception to the Rule would be if a legally enforceable promise is rendered unenforceable by law, and then there is a subsequent promise to pay anyway, it becomes enforceable). 

3. Moral Obligation provides an exception to the rule tc "Moral Obligation provides an exception to the rule " \l 3. 

a) The question becomes, whether the prior benefit plus the later promise should create a ground for enforcing the promise independent of consideration, restitution and promissory estoppel?

b) See Restatements § 86 Promise for Benefit Received 

(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

(2) A promise is not binding under Subsection 1

(a) if the promisee conferred the benefit as a gift or for other reasons the promisor has not been unjustly enriched; or

(b) to the extent that its value is disproportionate to the benefit. 

c) Material Benefits Rule: if

(1) The promisor has be unjustly enriched by a benefit previously received from the promisee; 

(2) The benefit was not given as a gift (however, according to comment d, the later promise shifts the burden of showing gratuitous intent to the recipient.  The effect of this is to allow relief, even if the benefit was gratuitous, unless the recipient can prove gratuitous intent). Or, the benefit was not thrust upon them. 

(3) The promisor subsequently makes a promise in recognition of the benefit. 

(4) If these requirements are satisfied, the promise is binding to the extent necessary to prevent injustice. 

See. e.g., Webb v. McGowin, 168 So. 196 (1935) (holding that where P diverted a falling block to prevent injury to another and where D promised money, it was held to be a valid promise because it would be unjust to have D not pay for the benefits). 

See. e.g., Webb v. McGowin, 168 So. 196 (1935) (it is well settled that a moral obligation is a sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit, although there was no original duty or liability resting on the promisor). 

4. However, generally, Harrington v. Taylor, 36 S.E.2d 227 (1945)  is much more representative of the promise for benefit received case  tc "generally, Harrington v. Taylor, 36 S.E.2d 227 (1945)  is much more representative of the promise for benefit received case  " \l 3(holding that where promise by a man to pay a woman for injuries she sustained when she stopped the man’s wife from killing him with an ax unenforceable for lack of consideration). 

5. Partial Payment may have the added effect to reach consideration tc "Partial Payment may have the added effect to reach consideration " \l 3.  How do we reconcile Webb and Mills cases? Probably because in Webb, the boss had already made some payments of a definite and substantial nature which seemed to indicate that the company president considered himself bound to pay his worker $15 a week for the rest of his life. 

6. Material benefit plus moral obligation adds up to valid consideration tc "Material benefit plus moral obligation adds up to valid consideration " \l 3. 

G. If the promise lacks consideration, can it be enforced under the doctrine of promissory estoppel if there was reliance? tc "If the promise lacks consideration, can it be enforced under the doctrine of promissory estoppel if there was reliance? " \l 2
1. In a nutshell, promissory estoppel is a justified reliance on a promise to one’s detriment for which damages can be recovered if justice requires it.  tc "promissory estoppel is a justified reliance on a promise to one’s detriment for which damages can be recovered if justice requires it.  " \l 3
2. Restatement § 90 provides guidance tc "Restatement § 90 provides guidance " \l 3: 

a) (1) “A promise which the promisor should reasonably expect to induce action or forbearance on the part of the promisee or a third party person and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.  The remedy granted for breach may be limited as justice requires. 

b) (2) “A charitable subscription or a marriage settlement is binding under Subsection (1) without proof that the promise induced action or forbearance.”

3. Test to see if promissory estoppel can be invoked for recovery tc "Test to see if promissory estoppel can be invoked for recovery " \l 3: 

a) There must be reliance; 

See e.g., Ricketts v. Scothorn, 77 N.W. 365 (1898) (holding that where executor of estate must pay money promised by grandfather despite lack of quid pro quo because in reliance of promise, girl quit her job and she has changed her position in a way that makes her worse off than she would have been had the promise not been made).  

b) The reliance has to be foreseeable (seems to depend on the facts of the situation); 

See e.g., Kirksey v. Kirksey, 8 Ala. 131 (1845) (holding that where promisor told promisee to obtain title to land and move to his home not valid reliance because it was unforeseeable that promisee would just abandon her home without first obtaining a title to the land)

See e.g., Prescott v. Jones, 41 A. 352 (1898) (holding that where insurance company sent letter to P indicating that they would renew P insurance policy for another year unless notified to the contrary and P did not reply and insurance company did not renew policy, damage to P’s building by fire not recoverable because (1) there was no acceptance of contract; and (2) no estoppel on the grounds of reliance because the letter was not a statement of fat which a party might reasonably rely as fixed and certain, but rather, just a representation of a present intention, subject to change.)

c) Enforcement of the promise is only necessary to avoid injustice (this almost seems like an invitation to do equity). 

See e.g., Goodman v. Dicker, 169 F.2d 684 (1948) (holding that justice and fair dealing require that one who acts to his detriment on the faith of conduct of the kind revealed here should be protected by estopping the party who has brought about the situation from alleging anything in opposition to the natural consequences of his own course of conduct.)

4. Present Approach to Gift or Gratuitous promises tc "Present Approach to Gift or Gratuitous promises " \l 3
a) Present tendency is to use promissory estoppel in just about any case where the necessary elements are present. 

b) Look at the DeLeo case again; would the outcome be different if this doctrine had been used to decide the case (specifically would § 90 of the Restatements change it?). 

c) Allegheny College v. National Chautaugua County Bank, 159 N.E. 173 (Ct.App.Ny. 1927) 

(1) holding that charitable subscriptions may be supported by consideration if there is an express or implied promise to memorialize the contributor.  

(2) A court may invoke promissory estoppel as a substitute for consideration because charitable organizations frequently rely on contributions as a mainstay to their existence.  

(3) Acceptance of a partial payment may be an implied promise to carry out the wishes of the contributor which forms an enforceable bilateral contract supported by consideration.  

(4) The court states that it will not look at the adequacy of the consideration. 

d) Charitable subscriptions are generally enforced despite proof that the promise induced action or forbearance. 

(1) See e.g., Salsbury v. Northwestern Bell Tel. Co., 221 N.W.2d 609 (1974) (holding that a charitable subscription enforceable even after college went under because it is binding without proof that the promise induced action or forbearance). 

(2) See e.g., Restatements § 90(2) stating that promise does not have to induce reliance (action or forbearance). 

e) Where someone detrimentally relies on the promise, there can be promissory estoppel (see insurance example) 

See Restatements 90 and 139 here

See e.g., Siegel v. Spear & Co., 138 N.E. 414 (1923) (holding that the P justifiably relied on the D’s promise to obtain insurance for furniture he bailed with the D, but the D did not obtain the insurance, the warehouse burned, and the furniture was destroyed.  The court found consideration and allowed recovery against the D for not insuring the furniture). 

f) Part performance on land contracts = specific performance. 

See e.g., Seavy v. Drake, 62 N.H. 393 (1882) (holding that through there was only a parol agreement for the transfer of the land, the grantee had substantially performed his end of the deal by entering the land and making improvements upon it.  The court used its equity power to compel specific performance through the executive of the deed). 

Can’t get lost profits on reliance based on Goodman v. Dicker

H. Are both parties bound (i.e., is there mutuality of consideration?)

1. Doctrine of mutuality: neither party is bound unless both parties are bound. 

2. Wickham and Barton Coal Co. v. Farmers’ Lumber 
a) holding that contract for P to buy as much coal as he wants from D is void for want of mutuality because the quantity to be delivered is conditional entirely upon the will, wish or want of the buyer (note also: there was no consideration because there was no detriment to the promisee). 

b) Rule: A contract to sell personal property is void for want of mutuality if the quantity to be delivered is conditional entirely upon the will, wish or want of the buyer. 

3. For an offer for a unilateral promise to be enforced, it must be accepted by the other party to become binding. 

a) Davis v. General Foods Corp., 21 F.Supp. 445 (S.D.N.Y. 1937) (where P offered recipe to D who wrote letter indicating that if they used it, compensation would rest in sole discretion of D, and P still sent recipe, the court held that where promisee relies upon the fairness and liberty of the promisor for compensation, absent an expressed contract, there is no legal obligation to compensate and no misreliance). 

b) Nat. Nal. Service Stations, Inc. v. Wolf, 107 N.E.2d 473 (1952) (each time the P offered to buy gasoline from D and the D accepted the offer and sold gas, there was concluded a separate K and there became due from D the discount specified, but neither party was ever obligated to enter into another such K). 

4. See UCC § 2-306. Output, Requirements and exclusive dealings; 

5. see Wood v. Lady Duff Gordon (contract for exclusive rights to market skill)

a) Rule: A promise may be lacking, and yet the whole writing may be ‘instinct with an obligation’ imperfectly expressed…if that’s so, there is a K”

b) Codified in Restatement § 79. Adequacy of Consideration. pp. 218 AM

6. Is the promise illusory?

a) An illusory promise is an expression cloaked in promissory terms but which upon closer examination reveals that the promisor has made no commitment.

b) See Restatements § 77.  Illusory and Alternative Promises.  

(1) A promise or apparent promise is not consideration if by its terms the promisor or purported promisor reserves a choice of alternative performances unless: 

(a) each of the alternative performances would have been consideration if it alone had been bargained for; or

(b) one of the alternative performances would have been consideration and there is or appears to the parties to be a substantial possibility that before the promisor exercises his choice events may eliminate the alternatives which would not have been consideration

c) Conditional promises are not illusory if the happening of the condition is outside the promisor’s control and unfettered discretion (has s/he foreclosed his/her freedom of action?).  At times, an illusory promise problem is avoided by implying a promise that limits the promisor’s control or discretion. 

(1) D promises to pay P $500 “if I feel like it.” This promise is illusory. 

(2) D promises to perform “if war does not break out.” The promise is not illusory because the condition is not within the promisor’s control.

See e.g., Obering v. Swain-Roach Lumber Co., 155 N.E. 712 (1927) (holding that mutuality exists even if K is conditioned upon a future event where P had written promise to convey land upon grant by will of D’s deceased grandfather)

(3) D promises to buy real property if “D is able to obtain a mortgage loan.”  The promise seems illusory because D has not expressly promised to seek a loan.  But it is routinely held that the buyer has impliedly promised to use reasonable efforts to bring about the condition. Thus the conditional promise is not illusory. 

(a) Must use reasonable efforts

(b) This is codified at 2-306(2) of the UCC for goods: “A lawful agreement by either the seller or the buyer for exclusive dealing is the kind of goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to supply the goods and by the buyer to use best efforts to promote their sale.

7. Is there a claim that writing lacks mutuality because of absence of expressed terms? If so, is there an implied contract based on the commercial circumstances surrounding the writing that evidences mutuality and consideration? 

See Restatement 79 here: Adequacy of Consideration; Mutuality of Obligation. If the requirement of consideration is met, there is no additional requirement of (a) a gain, advantage, or benefit to the promisor or a loss, disadvantage, or detriment to the promisee; or (b) equivalence in the values exchanged; c) mutuality of obligation. 

a) See e.g., Wood v. Lady Duff-Gordon, 118 N.E. 214 (1917) (holding that writing had consideration because implicit agreement to use reasonable efforts to secure profits evidenced by exclusive privilege, profit sharing, monthly accounts and patents and copyrights). 

b) Wood’s promise would be illusory if Wood were not required to do anything to bring about the profits.  A promise by Wood to use reasonable efforts was inferred. 

8. Cancellation provisions are ok if the option can be exercised upon the occurrence of specified conditions. 

See e.g.,  Omni Group, Inc. v. Seattle-First Nat’l Bank, 645 P.2d 727 (Ct.App.Wa. 1982) (holding that provision that permitted Omni from cancelling building deal valid despite being waived where Omni attempts in good faith to obtain an engineer and architect’s feasibility report and is satisfied with report is only for their benefit).

See also, Fursmidt v. Hotel Abbey Holding Corp., 200 N.Y.S.2d 256 (1960) (holding that P could not recover for dismissal of laundry services based on subjective standards set forth in writing because no objective standards existed such as the type of pressing or stitching - henceforth, honest judgment by party is satisfactory)

I. Was it an output or requirement contract? If so, special rules apply. 

1. Field v. Henry S. Levy & Sons, Inc., 335 N.E.2d 320 (1975) (holding that bankruptcy or threat of discontinuance good faith reason to warrant cessation of production of wheat not lost profits or opportunity costs)

2. See UCC § 2-306 providing for good faith requirements. 

a) Good faith

b) Proportionality requirement

3. Corenswet, Inc. v. Amana Refridgerator, Inc., 594 F.2d 129 (5th Cir. 1979) (holding that where there is a clause permitting a unilateral termination without cause, the focus will be on unconsciousability under UCC § 2-302 and will balance the public policy goals of continuing a soured relationship versus superior bargaining power to secure ungrossly unfair advantage in formation). 

4. Comment 2 to section 2-306 states that output and requirement contracts do not lack consideration because 

a) First, the buyer in requirement contracts or the seller in an output contract is not free with unfettered discretion to determine the quantity of goods that can be demanded or tendered under the agreement, and thus has not made an illusory promise; 

b) If the buyer has requirements, he must purchase them (or a stated portion of them) from the seller.  Similiarly, if a seller has output, he must provide it to the buyer. 

c) Second, section 2-306 requires good faith in determining requirements or outputs.  A requirements buyer may not demand, nor an output seller tender, a quantity that is unreasonably disproportionate to stated estimates or, in the absence of a stated estimate, disproprotionate to any normal or comparable prior output or requirement. 

d) The duty of good faith imposed by section 2-306 includes both honesty in fact and the observance of reasonable commercial standards in fair dealing in the trade. 

5. See Orange & Rockland Utilities, Inc. v. Amerada Hess Corp, 397 N.Y.S.2d 814 (1977)

a) The seller agreed to supply buyer oil requirements at a fixed price of 2.14 a barrel for five years.  The contract contained estimates prepared by the buyer as part of a five year budget projection. 

b) Within 5 months the price of oil increased and the buyer began to demand larger amounts of oil.  When seller did not agree, buyer purchased more from other sources and sued for the difference.

c) Trial court denied recovery to buyer reasoning that the increase in oil consumption was due primarily to (1) increases in sale of electricity by the buyer to other utilities and (2) a net shift by the buyer from other fuels. Not good faith basis for increasing its requirements.

CONTRACTS - - PROFESSOR CLOVIS

Chapter I: Remedies Toolbox

General Long Outline
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General Rule: 

The aggrieved party receives “gains prevented” (expectancy interest) plus losses sustained (reliance and restitutionary interests), subject to the limitations imposed by the doctrines of foreseeability, certainty and mitigation.  Otherwise, the goal is to place the aggrieved party in the position if there was no breach; no more or less. 

I. Is it a “Sale of Goods” within UCC § 2-105 et seq?tc "Is it a “Sale of Goods” within UCC § 2-105 et seq?"
A. Definitions tc "Definitions " \l 2
1. Goods within Section 2 tc "Goods within Section 2 " \l 3
Goods means all things (including specially manufactured goods) which are movable at the time of identification to the contract for sale other than money in which the price is to be paid, investment securities and things in action.

2. Goods/Services Dichotomy tc "Goods/Services Dichotomy " \l 3
Use the pre-dominate factor test articulated in Bonebrake v. Cox, 494 F.2d 951 (8th Cir. 1974) which uses 1) language of contract (i.e., construction v. sale); 2) allocation of money expressed in contract (i.e. $100 dollars to service and $200 to goods); and 3) amount of expertise needed to perform contract as tests.  Generally, look to see if goods are incidental or services are incidental. 

B. Does it fall within the statute of frauds under UCC § 2-201 tc "Does it fall within the statute of frauds under UCC § 2-201 " \l 2
1. Generally tc "Generally " \l 3: The basic rule of statute of frauds is that a contract within its scope may not be enforced unless a memorandum of it is written and signed by the party to be charged.  

a) The statute does not require the entire contract to be written, but only a memorandum of it.  The degree to which a writing must set out the detail and content of the contract to qualify as a sufficient memorandum is discussed below. 

b) Only the party who is to be charged, that is, against whom enforcement is sought, needs to have signed it. The signature of the other party is not needed. 

c) The consequence of non-compliance is usually unenforceability, not invalidity.  

2. Is the contract of a type that falls within the statute?  tc "Is the contract of a type that falls within the statute?  " \l 3
a) Contracts for the sale of land or an interest in land - tc "Contracts for the sale of land or an interest in land - " \l 4 

the statute applies not only to a contract to sell land, but also to any promise to transfer an interest in land, such as the grant or transfer of an easement or mortgage.  A lease is also an interest in land and must be in writing, but the statute commonly exempts short-term leases from its purview. 

b) Contracts that cannot be performed within a year of being entered into  tc "Contracts that cannot be performed within a year of being entered into  " \l 4- 

any contract, irrespective of its subject matter, must comply with the statute if it cannot be performed within a year of its execution.  Note that the rule is not confined to contracts in which the performance itself will take over a year, but includes any contract - however short the period of performance may be - in which the performance will not be completed within a year of contracting. 

If there is any possibility that performance could be completed before a year, the statute is held to be inapplicable.  The contract does not require performance of more than a year, because it would not be a breach for the builder to complete ahead of schedule.  

c) Contracts for the sale of goods tc "Contracts for the sale of goods " \l 4
Not all sales of goods must be in writing.  UCC § 2.201 only applies if the contract price of the goods is $500 or more.  This refers to the total price under the contract, so if several items, each individual costing less than 500, are sold under a single contract, the statute applies if their combined price exceeds the limit.  

The price includes not only cash, but also the value of any trade-in or other property exchanged.  The $500 figure was fixed some year ago, so inflation has reduced its present buying power way below what was originally intended. 

3. If the Statute applies, is the contract reflected in a writing that satisfies its requirement? tc "If the Statute applies, is the contract reflected in a writing that satisfies its requirement? " \l 3 

a) Written Memorandum tc "Written Memorandum " \l 4
Although the statute requires a written memorandum of the contract, there is no particular formal requirement beyond this, so a penciled note on a piece of bathroom tissue would be just fine.  There is also no requirement that the memorandum be in one document.  The writing need only be signed by the party against whom it is to be enforced.  Although the written memorandum is often made at the time of contracting, there is no requirement that it be made at that time.  A later record, even one made after litigation has commenced, could satisfy the statute. 

Provided that the writing was made, the statute is satisfied even if it has been lost by the time of litigation.  Its prior existence and its contents can be proved by oral testimony., 

b) Sufficient information to show that a contract has been made tc "Sufficient information to show that a contract has been made " \l 4
(1) Sufficiency tc "Sufficiency " \l 5: All that is needed is enough writing to sufficiently show the existence of a contract.  Therefore, the writing does not have to contain every term of the contract, nor need it be completely clear and unambiguous in all respects. 

(2) Identification tc "Identification " \l 5: At common law, it is generally required that the writing must at least identify the parties and the nature of the exchange, and it must set out all or at least most of the material terms. 

(3) UCC tc "UCC " \l 5: Under the UCC, the only term that must be stated in the writing is the quantity of goods sold, so that the contract is not enforceable beyond the stated quantity and it only demands that “there is some writing sufficient to indicate that a contract for sale has been made between the parties.”  

(4) Relief v. Sufficiency tc "Relief v. Sufficiency " \l 5: A writing sufficient for the purposes of the statute may not be clear and full enough to ultimately convince the factfinder that a contract was made on the terms alleged.  Compliance with the statute is a different issue from adequate proof of the contract for the purpose of relief. 

c) The writing must be signed by the party against whom the contract is to be enforced tc "The writing must be signed by the party against whom the contract is to be enforced " \l 4: However, in Section 2.201(2) of the UCC there is one situation in which a writing can be enforced against the party who did not sign it.  All of the following requirements must be met: 

(1) Both parties are merchants tc "Both parties are merchants " \l 5
(2) Within a reasonable time of the oral contract, one of the parties sends a written confirmation  tc "sends a written confirmation  " \l 5to the other, which is signed by the sender and otherwise satisfies the statute as against the sender; the recipient has reason to know its contents; the recipient does not give written notice of objection to it within ten days of receipt. 

4. If the statute applies and is not complied with, does the oral contract fall within any of its exceptions? tc "If the statute applies and is not complied with, does the oral contract fall within any of its exceptions? " \l 3 

a) Part Performance Exception  tc "Part Performance Exception  " \l 4- following an oral contract, the parties may begin performance, which may provide reliable evidence that a contract was made.  

(1) Common law  tc "Common law  " \l 5- Courts usually require a very clear showing that the conduct does in fact refer to and demonstrate the existence of a contract.  In addition, they often time require some degree of prejudice to have been suffered in reliance on the agreement by the party seeking enforcement. 

(2) UCC tc "UCC " \l 5 - provides for only in limited circumstances.  It covers cases in which the seller has begun the manufacture of goods that are specially made for the buyer and not otherwise easily saleable.  And enforcement of the contract only to the extent payment for the goods has been made and accepted, or goods have been delivered and accepted. 

b) Judicial Admission Exception  tc "Judicial Admission Exception  " \l 4- permits enforcement of a contract against a party, despite noncompliance with the statute of that party admits in “pleading, testimony or otherwise in court” that a contract was made. 

c) Protection of Reliance  tc "Protection of Reliance  " \l 4- Under some circumstances, equitable estoppel may be used to protect reliance on a false factual assertion.  For example, if one of the parties represents to the other that she has made a signed written note of the contract, and the other reasonably relies on this assertion.  

(1) Promissory estoppel  tc "Promissory estoppel  " \l 5is more useful when there is no factual representation inducing reliance, but one of the parties justifiably relies on the oral contract as a promise, thereby suffering some detriment.  

(2) Restatements 139  tc "Restatements 139  " \l 5states: a promise reasonably expected to induce reliance, the inducement of justifiable reliance on the promise by the other party, and the need to enforce the promise to prevent injustice.  The reliance must lead to a detriment that cannot be avoided except by enforcement of the promise.

II. Is the aggrieved asking for money damages or specific performance (Enforcement in Equity)? tc "Is the aggrieved asking for money damages or specific performance (Enforcement in Equity)? "(see also common law section at back for discussion)

A. Specific Performance tc "Specific Performance " \l 2:  The court ordering someone to do what h/she agreed to do. 

1. Equitable remedy (mention this on the exam.)

2. Like all other equitable remedies, this is applied only where legal remedies (money damages) are inadequate. For a analysis of whether legal remedies are adequate, see Restatements § 360.  Factors Affecting Adequacy of Damages; circumstances to consider: 

a)  The difficulty of proving damages with reasonable certainty; 

b) The difficulty of procuring a suitable substitute performance by means of money awarded as damages; 

c) The likelihood that an award of damages could not be collected.

3. Real estate deals jump out at you for specific performance. See Section V for specific discussion on land contracts. 

4. Never do specific performance in service contracts. See Section V for employment contracts discussion. 

B. Sale of goods: Generally no.  tc "Sale of goods\: Generally no.  " \l 2 Only if the goods are unique will specific performance be a remedy. see UCC 2-716. Buyer’s Right to Specific Performance. Exceptions: 

1. art

2. antique

3. custom made

III. Is there a liquidated damage clause (“LD”) in the contract? If valid, it controlstc "Is there a liquidated damage clause (“LD”) in the contract? If valid, it controls".

 See e.g., Restatements 2nd § 356 Liquidated Damages & Penalties pp. 272 SB (damages for breach by either party may be liquidated in the agreement but only at an amount that is reasonable in the light of the anticipated or actual loss caused by the breach and the difficulties of proof of loss.  A term fixing unreasonably large liquidated damages is unenforceable on grounds of public policy as a penalty”). 

A. Questions to ask regarding interpretation & validity tc "Questions to ask regarding interpretation & validity " \l 2: 

1. Was this intended as a genuine liquidation of damages at time of contracting or something to just induce or spur performance?

2. How difficult was it to estimate the loss? 

3. Are the actual damages capable of relatively definite assessment? 

a) If yes, then the comparison between actual harm and the liquidated damages clause will be highly relevant. 

b) If no and the comparison is difficult or impossible, then this tends to reinforce the validity of the liquidated damages.

4. How does the estimate compare to the actual loss suffered, if any? 

B. Valid LD: enforceable LD must be tc "Valid LD\: enforceable LD must be " \l 2: 

1. reasonable in light of the anticipated or actual loss caused by the breach and;

2. reasonable in light of the difficulties of proof of loss. 

C. Unenforceable LD’s are penalties when tc "Unenforceable LD’s are penalties when " \l 2: 

1. clause is a term fixing unreasonably large liquidated damages; 

2. clause is a term in a bond providing for an amount of money as a penalty for non-occurrence of the condition of the bond (focus on this: was the penalty there to induce or spur performance?)

3. any other type of clause where the amount exceeds the actual loss caused by the breach in contract; this is for public policy grounds.

4. Undifferentiated LD’s are invalid: see e.g., Wilt v. Waterfield, 273 S.W.2d 290 (Miss. 1954) [generally, a damage formula that is “invariant to the gravity of the breach” is not a reasonable effort to estimate damages. 

a) Example of “shotgun clause:” A clause providing that “50,000.00 will be paid for breach of this contract” may be deemed a penalty because it does not proportion the damages to any particular kind of breach.]

b) Can the LD be interpreted?: if it is possible to interpret the clause as targeted solely at a total breach (or a specific kind of breach), then it is not an undifferentiated clause and is valid. 

5. LD’s are exclusive options:

a) Can’t have your cake and eat it too: Generally, the courts will strike down a clause that tries to fix damages and also gives the aggrieved party the right to obtain judgment for actual damages.  Such a clause does not attempt to pre-estimate the loss. 

b) Specific performance exception: aggrieved party may still ask for specific performance, but not in combination with the liquidated damage clause. Breaching party can’t have the option to pay LD or perform.  Must pay. 

6. Provisions that restrict damages to small amounts are not LD clauses

a) Generally, not considered LD clause. 

See e.g., Fretwell v. Protection Alarm Co., 764 P.2d 149 (Ok. 1988) (holding that an agreement limiting the amount of damages recoverable for breach is not an agreement to pay either liquidated damages or a penalty). pp. [insert no.]

b) Rather, these will be governed either by Fretwell and UCC § 2-719 informed by  UCC § 2-302, if goods. 

(1) See, UCC § 2-719(3) [“consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to a person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not]. 

(2) See, UCC § 2-302.  Unconscionable  Contract or Clause. 

(a) If the court as a matter of law finds the contract or any clause of the contract to have been unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce the remainder of the contract without the unconscionable clause, or it may so limit the application of any unconscionable clause as to avoid any unconscionable result. 

(b) When it is claimed or appears to the court that the contract or any clause thereof may be unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its commercial setting, purpose and effect to aid the court in making the determination. 

D. Liquidated Damages under the UCC § 2-718(1) tc "Liquidated Damages under the UCC § 2-718(1) " \l 2
1. Damages for breach by either party may be liquidated in the agreement but only at an amount which is reasonable in the light of the anticipated or actual harm caused by the breach, the difficulties of proof of loss, and the inconvenience or non-feasibility of otherwise obtaining an adequate remedy. A term fixing unreasonably large liquidated damages is void as a penalty. 

2. Where the seller justifiably withholds delivery of goods because of the buyer's breach, the buyer is entitled to restitution of any amount by which the sum of his payments exceeds 

a) the amount to which the seller is entitled by virtue of terms liquidating the seller's damages in accordance with subsection (1), or 

b) in the absence of such terms, twenty per cent of the value of the total performance for which the buyer is obligated under the contract or $500, whichever is smaller. 

3. The buyer's right to restitution under subsection (2) is subject to offset to the extent that the seller establishes 

a) a right to recover damages under the provisions of this Article other than subsection (1), and 

b) the amount or value of any benefits received by the buyer directly or indirectly by reason of the contract. 

4. Where a seller has received payment in goods their reasonable value or the proceeds of their resale shall be treated as payments for the purposes of subsection (2); but if the seller has notice of the buyer's breach before reselling goods received in part performance, his resale is subject to the conditions laid down in this Article on resale by an aggrieved seller (Section 2-706). 

I. Was there a Breach?  

A. Is the Seller in Default tc "Seller in Default " \l 2?

1. How? Three Ways a Seller can Default tc "How? Three Ways a Seller can Default " \l 3
a) Repudiating its promise to sell tc "Repudiating its promise to sell " \l 4
If the Seller repudiates on its promise to sell, the buyer may recover as much of the price as it has paid.  Buyer may proceed directly to a remedy. See UCC § 2-711 below. 

b) Failing to Deliver Goods tc "Failing to Deliver Goods " \l 4
In cases where the seller has retained the goods or had them thrust back on it, a buyer may recover either market price minus goods (see UCC § 2-713) or the cost of cover (the cost at which substitute goods are actually purchased) minus contract price (see UCC § 2-712 below).  Buyer may proceed directly to a remedy.

Making a non-conforming tender tc "Making a non-conforming tender " \l 4 (delivering goods not conforming to contract)

Accepting non-conforming tender: In cases where the seller has made a non-conforming tender, and the buyer has accepted and retained the goods, the buyer can recover damages measured by the difference between the seller’s promised performance and the performance received.  See UCC § 2-714 below.

c)  
(1) Accepting non-conforming tender\: In cases where the seller has made a non-conforming tender, and the buyer has accepted and retained the goods, the buyer can recover damages measured by the difference between the seller’s promised performance and the performance received.  See UCC § 2-714 below.

 " \l 3
Rejection of non-conforming tender tc "Rejection of non-conforming tender " \l 5: The buyer may also reject the good under certain conditions: see UCC § 2-601 which states: “the buyer may rightfully reject the goods if the goods or tender of delivery fail in any respect to conform to the contract.” With an installment contract, the buyer may rightfully reject an installment only if the nonconformity “substantially” impairs the value of that installment and cannot be cured or if the nonconformity is a defect in the required documents or if the default with respect to one installment impairs the value of the whole contract.  

d)  
e)  " \l 3
Timely & Notice Requirement tc "Timely & Notice Requirement " \l 5: Rejection must be timely (that being, “within a reasonable time after their delivery or tender”) and should provide notice to seller.  See UCC § 2-602. 

2. Buyer’s Monetary Recoveries, generally tc "Buyer’s Monetary Recoveries, generally " \l 3
a) Do not overcompensate as a general rule tc "Do not overcompensate as a general rule " \l 4
Consider, generally, UCC § 1-106(1); which provides: “the remedies provided by this Act shall be liberally administered to the end that the aggrieved party may be put in as good a position as if the other party had fully performed but neither consequential or special nor penal damages may be had except as specially provided in this Act or by other rule of law.”

b) Three Interests to Consider tc "Three Interests to Consider " \l 4
(1) Expectation Interest tc "Expectation Interest " \l 5 (weakest)

When parties enter into an agreement for the purchase and sale of goods, certain hopes - or expectations - are created by their respective promises.  The buyer expects to receive the goods and seller expects to receive the price.  

(2) Reliance Interest tc "Reliance Interest " \l 5 (middle)

Parties frequently spend money or take other action in reliance on the contracts that they have made.  A breach can destroy all or part of the value of their reliance.  When this occurs, the aggrieved party is often entitled to compensation for its wasted reliance expenditures.  (e.g., in reliance of a contract to purchase a panda bear for a circus, I paid X dollars to advertise about the panda bears for future shows; I can obtain recovery for advertisement fees).

(3) Restitution Interest tc "Restitution Interest " \l 5 (strongest)

The action that a party takes in reliance on a contract may confer a benefit on the other party. For example, a buyer of goods may make a down payment on the price weeks or months before the date on which the seller has promised delivery.  If the seller repudiates, the buyer may recover his restitution interest, that being the down payment.  Otherwise this would be unjust enrichment. 

3. Specific UCC provisions for Buyer’s Monetary Recoveries tc "Specific UCC provisions for Buyer’s Monetary Recoveries " \l 3
a) Recovery of the Purchase Price Paid (UCC § 2-711) tc "Recovery of the Purchase Price Paid (UCC § 2-711) " \l 4
UCC § 2-711 protects a buyer’s expectation interest by allowing buyer to recover any monies paid before completion of performance on a contract if seller repudiates. 

(1) UCC § 2-711 provides tc "UCC § 2-711 provides " \l 5 [insert text here]

(2) Apply UCC § 2-711 if either of 4 things happen (basically, no goods received): tc "Apply UCC § 2-711 if either of 4 things happen (basically, no goods received)\: " \l 5
(a) the seller fails to make the delivery

(b) seller repudiates

(c) the buyer rightfully rejects delivery

(d) buyer justifiably revokes acceptance

(i) In addition to UCC § 2-711 analysis, a buyer may either:

(ii)  cover under UCC § 2-712 (cover - contract price = damages) 








or 
(iii) recover damages for non-delivery under UCC § 2-713 (market - contract price = damages). 

b) “Cover” Damages (UCC § 2-712) tc "“Cover” Damages (UCC § 2-712) " \l 4
(1) UCC § 2-712 

(2) Apply if cover was made, but not absolutely necessary.  tc "Apply if cover was made, but not absolutely necessary.  " \l 5 Note that buyer is not absolutely required to cover.  However, there are three instances where if buyer does not cover, certain remedies, specifically, consequential damages, are barred:

(a) Avoidable consequences: an aggrieved buyer is subject to the general principal of avoidable consequences; it cannot recover damages that it could reasonably have avoided.  This principle is expressly linked to cover in section 2-715(2)(a)’s provision for consequential damages. 

(b) Better Position: an aggrieved buyer cannot opt out of 2-712 for 2-713 if the opt-out would put the buyer in a better position than performance would have done. 

See e.g., Cosden Oil & Chem Co. v. Aktiengesellschaft, 736 F.2d 1064 (5th Cir. 1984)  [rejecting damages measured based on either the time the buyer learned of the repudiation and the time of performance, preferring instead a measure employing market price, “at a commercially reasonable point after” the seller informs the buyer of the repudiation, due to the possibility that (1) measuring market price at the time of seller’s repudiation gives seller the ability to fix buyer’s damages and may induce seller to repudiate and (2) measuring damages at time of performance may dissuade buyers from covering in hopes that market price will continue upward until performance time.”]

See also e.g., Commonwealth Edison Co. v. Allied Chem. Nuclear Prod., Inc., 684 F.Supp. 1434 (1988) [ruling that insert text here]

(c) Fails to qualify as cover: an aggrieved buyer is barred from section 2-712 if purchase fails to qualify as section 2-712(1) covers (because they are too long delayed, are otherwise unreasonable, or involved goods or terms that are too different from those of the broken contract to be substitutes). 

(3) 2-712(1) imposes (5) requirements tc "2-712(1) imposes (5) requirements " \l 5
(a) there must be a seller’s breach where buyer has no goods; if buyer has accepted goods, go directly to UCC § 2-714. 

(b) the buyer’s purchase (cover) must be made in “good faith;”

(i) good faith is defined as “honesty in fact.” This is a subjective test.

(ii) generally, “good faith” will be found, as buyers usually have an incentive to purchase goods at their lowest price. 

(c) the buyer’s purchase must be “reasonable;”

(i) The reasonable requirement adds an objective test to the subjective “honesty in fact” test.  The basic idea is one of mitigation of damages: an aggrieved buyer should do what is reasonable to minimize the consequences of its seller’s default.   

(ii) If buyer does not do so, but instead buys substitute goods at an unreasonably high price - one appreciably above the prevailing market price and for which buyer can offer no satisfactory explanation - buyer will not be able to use that price to measure its damages.

(d) the buyer’s purchase must be of goods “in substitution for those due from the seller.”

(i) Except in unusual circumstances, it would be inconsistent with UCC § 2-712 to allow a buyer who has been promised goods of modest size and limited features to base his damages on the purchase price of a larger, luxurious appointed model (i.e., a chevy versus a BMW).  ‘

(ii) Terms of contracts may not be substantially different as well. This is particularly important when the date of cover is unreasonably delayed. 

(iii) There is no requirement that the cover goods be identical with the goods promised by the seller; goods that are “commercially usable as reasonable substitutes under the circumstances of the particular case” will suffice.

(4) Identifying Cover Purchases tc "Identifying Cover Purchases " \l 5
(a) It may be difficult to identify a cover purchase.  Take for example, a brewery who is constantly in the market for barley, hops, bottles and cans.  If a seller repudiates on contract for 25,000 bushels of barley, and the brewery makes two different barley purchases, one at a per-bushel price above the broken contract price and one below, which one do you use in calculation of damages? 

(b) This would be left to the trier of facts.  There is no mechanical way of determining this question.  Rather, the purchases should be examined in light of the reasonableness, good-faith and goods-in-substitution requirements of section 2-712(1), and light of the overriding goal of placing the aggrieved buyer in the position that performance would have done without penalizing the seller. 

See e.g., Commonwealth Edison Co. v. Allied Chem. Nuclear Prod., Inc., 684 F.Supp. 1434 (1988) [ruling that insert text here]

Market - minus - Contract Damages (UCC § 2-713)

c)  
 " \l 4
UCC § 2-713 states tc "UCC § 2-713 states " \l 5 [insert text]

d)  
e)  " \l 4
Apply if tc "Apply if " \l 5 there is no cover. 

Both the section and the language of section 2-713(1) refer only to two kinds of seller’s breach: non-delivery and repudiation.  Nevertheless, the section also applies to cases in which the seller neither repudiates nor failed to deliver but in which the buyer rightfully rejected or revoked acceptance. 

(1) What is “market price?” tc "What is “market price?” " \l 5
(a) Generally. The UCC does not define market price.  The term’s meaning can, however, be derived from pre-UCC law.  The “market price” contemplated is the price that a willing buyer would have paid and that willing seller would have accepted in a theoretical market.  When we are dealing with a highly organized market with goods that are fungible, market price is usually easy to determine and controversial only within narrow limits. 

See e.g., Standard Oil Co. v. Souther Pac. Co., 268 U.S. 146 (1925) [ruling that insert text here]

(b) Retail v. Wholesale Price. Often, goods have both a retail and wholesale market price, and the two are significantly different.  In these circumstances, the market price that is relevant to protecting the aggrieved buyer’s expectation interest - the price in the market available to the buyer for the purchase of substitute goods - should be used. 

See e.g., Illinois Cent. R.R. v. Crail, 281 U.S. 57 (1930) [ruling that insert text here]

(c) Generally, this is the price in the market of the broken contract. 

See e.g., Cargill, Inc. v. Fickbohm, 252 N.W.2d 739 (Iowa 1977) [ruling that under § 2-713, a buyer may urge continued performance for a reasonable time.  At the end of the reasonable period, he should cover if substitute goods are readily available.  If substitution is readily available and buyer does not cover within reasonable time, damages should be based on the price at the end of the reasonable time rather on the price when performance is due]

(2) Time & Place Analysis on defining Market Price tc "Time & Place Analysis on defining Market Price " \l 5
The Code specifies the time [“when the 

Buyer learned of the repudiation” see UCC § 2-713(1)] and the place [“as of the place for tender or, in cases of rejection after arrival or revocation of acceptance as of the place of arrival” see UCC § 2-713(2)] for determining market price.  


The reason why we use “time of learned repudiation vs. date of performance” is due to the possibility that if a time of performance measure is applied, an aggrieved buyer in a rising market will speculate that prices will continue to rise.  If the market falls after repudiation, the buyer will obtain the same goods at a price lower than under the contract. The effect is to over-compensate the buyer and penalize the seller.

See e.g., Oloffson v. Coomer, 11 Ill. App. 3d 918 (1973) [ruling that plaintiff was entitled to the difference between the contract price and the market price on the date upon which plaintiff learned of the breach and that plaintiff was obligated to cover in good faith without unreasonable delay pursuant to UCC § 2-610(a) when defendant informed plaintiff of his repudiation of the contract]. 

However, some courts have employed other methods that have reached similar conclusions.  See e.g., Cosden Oil & Chemical Co. v. Karl O. Helm Aktiengesellschaft, 736 F.2d 1064 (5th Cir. 1984) [rejecting damages measured based on either the time the buyer learned of the repudiation and the time of performance, preferring instead a measure employing market price, “at a commercially reasonable point after” the seller informs the buyer of the repudiation, due to the possibility that (1) measuring market price at the time of seller’s repudiation gives seller the ability to fix buyer’s damages and may induce seller to repudiate and (2) measuring damages at time of performance may dissuade buyers from covering in hopes that market price will continue upward until performance time.”] 

f) Anticipatory Breach. What if we don’t know if there was a repudiation?  tc "What if we don’t know if there was a repudiation?  " \l 4(see UCC § 2-609)

(1) Generally tc "Generally " \l 5
There will be instances where in the course of an anticipatory breach, the seller’s repudiation may be ambiguous.  Take the example in Reliance Cooperage. The UCC provides partial relief to a party that, like Buyer, faces an ambiguous statement from the other contracting party.  Section 2-609 states the general rule that a “contract for sale imposes an obligation on each party that the other’s expectation of receiving due performance shall not be impaired.” Buyer faced with a possible repudiation, has had its expectation of “receiving delivery impaired.”

UCC § 2-609 states further: “When reasonable grounds for insecurity arise with respect to the performance of either party the other may in writing demand adequate assurance of due performance and until he receives such assurance may if commercially reasonable suspend any performance for which he has not already received the agreed return.”

(2) Standards tc "Standards " \l 5
A party may invoke section 2-609 only when reasonable grounds for insecurity arise; it may not demand assurance on a whim.  For example, a buyer may still face a factual question, that of determining whether seller’s demand for a price increase gives Buyer reasonable grounds for feeling insecure about seller’s ultimate delivery of the goods. 

A buyer can 1) demand adequate assurance of due performance and 2) suspend any performance for which it has not already received the agreed return until it receives the assurance.  See Comment 4 to UCC § 2-609 for guidance of “adequate assurance.”

If seller makes no response to buyer’s justified demands for adequate assurance, or that Seller’s response is a further and more insistent demand for a price increase and that this does not constitute an adequate assurance.   UCC § 2-609(4) states: “after receipt of a justified demand failure to provide within a reasonable time not exceeding thirty days such assurance of due performance as is adequate under the circumstances of the particular case is a repudiation of the contract. 

Three questions must be answered by the court: (1) did seller’s demand for a price increase give buyer “reasonable grounds” for insecurity; (2) did seller fail to provide “adequate assurance of due performance;” and (3) did seller’s failure persist for more than a “reasonable time.”

After it is cleared up, use 2-712 or 2-713 if there is a repudiation. In the market - minus - contract analysis you would use UCC § 2-723 for market price which provides, in relevant part, that if an action based on anticipatory repudiation comes to trial before the time for performance with respect to some or all of the goods, any damages based on market price (section 2-708 or section 2-713) shall be determined according to the price of such goods prevailing at the time when the aggrieved party learned of the repudiation. 

see e.g., Reliance Cooperage Corp. v. Treat, 195 F.2d 977 (8th Cir. 1952) [ruling that insert text here]

g) What additional damages beyond expectation interest can a buyer obtain? tc "What additional damages beyond expectation interest can a buyer obtain? " \l 4
(1) Incidental Damages (UCC § 2-715) tc "Incidental Damages (UCC § 2-715) " \l 5
Section 2-715(1) provides: “incidental damages resulting from the seller’s breach include expenses reasonably incurred in the inspection, receipt, transportation and care and custody of goods rightfully rejected, any commercially reasonable charges, expenses, or commissions in connection with effecting cover and any other reasonable expense incident to the delay or other breach. 

(2) Reliance Damages tc "Reliance Damages " \l 5
Reliance as Alternative to Expectation: Where the aggrieved party cannot establish the lost expectancy interest with sufficient certainty, the aggrieved party is permitted to recover expenses of preparation for and of part performance as well as other foreseeable expenses incurred in reliance upon the contract. 

Caveat: If the defendant can show that the contract would have been a losing proposition for the plaintiff, an appropriate deduction will be made for the loss that was not incurred. 

Expenses that the buyer incurs in reliance on a contract - expenses incurred after contract formation but before breach - can be said not to be “incident” to the breach.  This may lead a court to the conclusion that such expenses do not qualify as incidental damages within the meaning of section 2-715(1).  If not incidental damages, such pre-breach reliance expenditures may be recovered in proper cases as consequential damages under 2-715(2)(a). 

See e.g., L.Albert & Son v. Armstrong Rubber Co., 178 F.2d 182 (2nd Cir. 1949) [the court concluded that the buyer could recover the $3000 subject to the Seller’s privilege to deduct from that amount any sum which upon a further hearing it can prove would have been the Buyer’s loss upon the contract, had the refiners been delivered on or before May 1, 1945]. 

Expectation interest (if negative number) can be deducted from the reliance interest if seller proves that the operation would be unprofitable.  Reliance interest is usually smaller than expectation interest. 

Limits on reliance damages: 







1) damages must be foreseeable; 

2) provability of opportunity costs; opportunity lost or foregone in reliance of the contract;







3) expectation is a limit on recovery. 

(3) Consequential Damages (UCC § 2-715) tc "Consequential Damages (UCC § 2-715) " \l 5
Section 2-715(2) provides: Consequential damages resulting from the seller’s breach include (a) any loss resulting from general or particular requirements and needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise; and (b) injury to person or property resulting from any breach of warranty. 

The statutory language requires only that the seller have reason to know at the time of contracting of the general or particular needs of the buyer that led to the loss.  Two ideas are important here: first, the seller’s actual knowledge of the buyer’s requirements and needs is not controlling; the seller can be liable even if it lacked actual knowledge; the test is one of reason to know.  Second, the code does not require the seller to have reason to know of the particular items of damage claimed by the buyer or the precise amount of the loss. The test is less exacting.  Recovery turns on the seller’s reason to know the facts of the buyer’s general or particular requirements and needs.  If the seller had reason to know of these facts at the time of contracting (not the time of breach), the buyer may recover consequential damages even though no implied agreement by the seller to pay those damages can be found. 

An important consequence of testing the recoverability of consequential damages in terms of seller’s reason to know of the buyer’s needs and requirements is that lost profits can frequently be recovered. 

See Hadley v. Baxendale, 9 Ex. 341 (1854) [ruling that insert text]

B. Is the Buyer in Default? tc "Is the Buyer in Default? " \l 2
1. How? Four ways a Buyer can breach a contract (UCC § 2-703) tc "How? Four ways a Buyer can breach a contract (UCC § 2-703) " \l 3
a) Wrongful Rejection tc "Wrongful Rejection " \l 4
b) Wrongful Revocation of Acceptance tc "Wrongful Revocation of Acceptance " \l 4
c) Failure to Make a Payment due on or before delivery tc "Failure to Make a Payment due on or before delivery " \l 4
d) General Repudiation tc "General Repudiation " \l 4
2. Seller’s Monetary Recoveries tc "Seller’s Monetary Recoveries " \l 3
a) Resale Damages (UCC § 2-706) tc "Resale Damages (UCC § 2-706) " \l 4
(1) Expectation Interest tc "Expectation Interest " \l 5: The section 2-706 contract - price - less - resale - price measure of recovery is designed to protect the seller’s expectation interest - to place it in the financial position it would have occupied had the buyer taken and paid for the goods in accordance with the contract.  In these circumstances, the financial loss that the seller suffers can often be measured by the difference between the contract price and the price for which the seller resells the goods. 

Contract price - resale price + incidental costs - cost savings = damages tc "Contract price - resale price + incidental costs - cost savings = damages " \l 5
(2) Incidental Costs tc "Incidental Costs " \l 5: Sometimes this difference will need to be adjusted to add additional expenses that the buyer default caused the seller to incur (UCC § 2-710) or by subtracting expenses that the buyer default caused the seller to incur or by subtracting expenses to the buyer’s default enabled the seller to save. 

(3) Lost volume seller exception tc "Lost volume seller exception " \l 5: Sometimes, section 2-706(1) contract-price-less-resale-price formula proves inadequate to measure the seller’s expectation loss, because the seller could have made the second sale even if the buyer had performed.  In these circumstances, the aggrieved seller should not elect section 2-706 damage, but should instead seek damages under section 2-708(2). 

(4) The principal requirements of UCC § 2-706 are that tc "The principal requirements of UCC § 2-706 are that " \l 5:

(a) the resale must be made in good faith that “every aspect of the sale including the method, manner, time, place and terms must be commercially reasonable;” 

(b) that the resale must be “reasonably identified as referring to the broken contract;” and 

(c) that the seller give the buyer appropriate notice. 

(5) Fungible Goods Requirement tc "Fungible Goods Requirement " \l 5: Difficulties arise when the goods involved are fungible and the seller, being in the business of selling goods of the kind, makes multiple sales after the buyer’s default.  The statute seems to allow the seller to choose by identifying the sale that refers to the broken contract but the identification must be reasonable and in accordance with good faith.  Delayed sales may not be reasonable.  If the market price of the goods involved is fluctuating, the only sale which can qualify under section 2-706 may be one made shortly after the buyer’s default. 

b) Contract - Minus - Market Damages (UCC § 2-708(1)) tc "Contract - Minus - Market Damages (UCC § 2-708(1)) " \l 4
(1) Protection of Expectation Interest tc "Protection of Expectation Interest " \l 5: The section 2-708(1) contract-minus-market formula, like the section 2-706 contract-minus-resale formula, is aimed at the protection of the aggrieved seller’s expectation interest - at placing the seller in or near the financial position it would have occupied had the buyer performed.  

Contract price - market price + incidental costs - cost savings (unless lost volume or fungible goods) = damages tc "Contract price - market price + incidental costs - cost savings (unless lost volume or fungible goods) = damages " \l 5
(2) Proving market price  tc "Proving market price  " \l 5- what a willing buyer would have paid a willing seller at the “time and place of tender”.  However, for unique goods, evidence of the market price prevailing at the time and place specified by section 2-708(1) is not readily available, proof of market prices and other times and places that can serve as commercially reasonable substitutes may be offered.  

(3) Fungible Goods Exception tc "Fungible Goods Exception " \l 5: Case example: Seller, a wheat farmer, agreed to sell its crop of 10,00 bushels to buyer for 65,000.  Seller made a proper tender, and Buyer wrongfully rejected.  At the same time and place for tender the market price was 60,000.  Two weeks later, Seller resold the wheat for 64,000.  Seller than sued Buyer for section 2-708(1) damages, praying for the $5,000 difference between the $65,000 unpaid contract price and the 60,000 market price. They can obtain 5,000.00 still since Seller could have made the sale regardless of breach so long as seller gives adequate notice under UCC § 2-706. 

The burden that we are suggesting for the buyer is a heavy one.  To keep a seller from recovering under section 2-708(1), the buyer would have to show that (1) the seller resold the contract goods, (2) realized a price higher than the market price on which it seeks to base a section 2-708(1) recovery, and (3) could not have made the “resale” but for the buyer’s breach. 

c) Damages on Repudiation (2-610, 2-611 & 2-723) tc "Damages on Repudiation (2-610, 2-611 & 2-723) " \l 4
Same as for seller’s repudiation (see section 3(d) of outline)

d) Recovery of Lost Profit (lost volume sellers) (UCC § 2-708(2)) tc "Recovery of Lost Profit (lost volume sellers) (UCC § 2-708(2)) " \l 4
For lost volume sellers, damages measured under UCC § 2-706 or 2-708(1) may be insufficient.  Rather than losing the difference between a favorable broken contract and a less favorable substitute transaction made possible by the buyer’s breach, a lost volume seller may lose an entire transaction, and whatever gain or profit it would have realized on that transaction. 

Lost profits - variable costs to the seller = damages tc "Lost profits - variable costs to the seller = damages " \l 4
See e.g., Vitex Manufacturing Corp. Ltd. v. Caribtex Corp., 377 F.2d 795 (3rd Cir. 1967) [making the distinction between fixed, overhead costs and deductible variable costs that are directly related to the transaction].

e) Incidental and Consequential Damages and Expenses Saved (UCC § 2-710) tc "Incidental and Consequential Damages and Expenses Saved (UCC § 2-710) " \l 4
(1) Incidental Damages tc "Incidental Damages " \l 5: Sections 2-706, 2-708(1), 2-708(2), and 2-709 provide the basic monetary damages for sellers: contract-minus-resale, contract-minus-market and lost profit.  UCC provides: “incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach.  

(2) Consequential Damages tc "Consequential Damages " \l 5: Sellers, generally, do not have a right to consequential damages under UCC.  However, under the common law, particularly as that law is restated in section 347 of the Restatement, a party injured by a contract breach is entitled to damages based on its expectation interest, including damages for both incidental and consequential losses.  On this basis, at least one court has approved a seller’s recovery of consequential damages.  UCC may obtain this through the language in 1-106. 

Restatement 351 Unforseeability and related limitations on damages.  1) damages are not recoverable for loss that the party did not have reason to foresee as a probable result of breach when contract was made; 2) loss is foreseeable as a probable result of breach because it follows that the breach was: a) in ordinary course of events; b) as result of special circumstances that breaching party had reason to know; 3) courts may limit damages for foreseeable loss by excluding recovery for loss of profits. 

(3) Expenses Saved tc "Expenses Saved " \l 5: Examples of expenses saved include transportation costs to the buyer’s city that the seller had agreed to bear but saved because of the buyer’s repudiation, sales commissions to the extent that they are saved because of the buyer’s breach, and the costs of providing promised services that the seller avoided because of the breach. 

3. Protection of Contract Breaker’s Restitution Interest tc "Protection of Contract Breaker’s Restitution Interest " \l 3
a) Generally tc "Generally " \l 4
A party that is in default has not earned and will not receive expectation interest.  But there is a good reason to protect a contract breaker’s restitution interest to the extent that this can be done while protecting the aggrieved party’s expectation interest.  Doing so avoids overcompensation of the aggrieved party and so accords with out law’s of fundamental compensation principles and with the Code’s section 1-106(1) articulation of those principles. 


The plaintiff receives the reasonable value of services rendered, goods delivered, or property conveyed less the reasonable value of any counter-performance received, irrespective of any enrichment. 

Part performance v. completed performance: tc "Part performance v. completed performance\: " \l 4 

Remember to take note of when there is complete or part 

performance of a contract.  If part performance, then the aggrieved party receives the reasonable value of the services, not the contract price. If complete performance, restitution is not available since it is a debt and the aggrieved party only receives the value of the contract. 


b) Seller’s Restitution Interest tc "Seller’s Restitution Interest " \l 4
Article 2 allows a seller to recover the price of goods that the buyer accepts and retains and does this even though the seller is in substantial default.  Section 2-607(1) requires the buyer to pay at the contract rate for accepted goods, and section 2-709(1)(a) provides the seller with an action for the price of accepted goods.  The buyer is allowed, if with proper notice, may collect damages from nonconformity.  This can set off its damages against the accepted goods under UCC § 2-717. 

Contract price of accepted good - buyer’s damage from non-conformity = restitution interest for seller. 


"

c) Buyer’s Restitution Interest tc "Buyer’s Restitution Interest " \l 4
In a service contract, to award restitution interest of plaintiff that breached, damages can be calculated as: 

damages of aggrieved party - value of work completed = damages tc "damages of aggrieved party - value of work completed = damages " \l 4
Also, when there is a significant down payment, the contract breaker may seek restitution if the down payment exceeds the seller’s damages.  This can be expressed as: 

[(resale + incidentals - cost savings) + (buyer’s deposit)] - contract price = damages tc "[(resale + incidentals - cost savings) + (buyer’s deposit)] - contract price = damages " \l 4
However, under UCC § 2-718(2), the buyer may receive prepayment less (1) the statutory 20% of the total price or 500, which ever is smaller.  Section 2-718(3)(a) can be read as allowing the seller to set off its 2-706 or 2-708 damages against the buyer’s section 2-718(2)(b) right to restitution.  This can be expressed as: 

[prepayment - (20% of total price or $500, whichever is smaller)] - resale or contract-minus-market seller’s damages tc "[prepayment - (20% of total price or $500, whichever is smaller)] - resale or contract-minus-market seller’s damages " \l 4 (courts haven’t upheld 500 if it exceeds expectation). See e.g., Neri v. Retail Marine Corp.

II. Specific Common Law Issuestc "Specific Common Law Issues"
A. Rule on Employment Contracts tc "Rule on Employment Contracts " \l 2
1. Employer’s Breach tc "Employer’s Breach " \l 3
a) Generally, employees who have been discharged in breach of contract may recover the wages or salary that would have been payable during the contract term minus the income that they have earned, will earn or could with reasonable diligence earn during the contract term.  Note, that a contract price minus market price formula is not used in this context.  Prima facie, the employee is entitled to the contract price. 

b) However, mitigation in terms of employer’s breach - see Shirley MacLaine case.  Must be substantially similar; if both different and inferior, no need for mitigation. If other employment is actually taken, then there is set off.  See Parker v. Twentieth Century Fox Film Corp.

c) Retirement or social security may offset damages.  See e.g., United Protective Workers v. Ford Motor Co.
d) Worker’s Compensation or unemployment compensation may not off set damages.  See e.g., Billeter v. Posell

Employee’s Breach

2.  
3.  " \l 3
Generally, if an employee quits in breach of contract, the employer recovers the difference between the market value of the employee’s service minus the contract price. Employer is entitled to cost of replacement. 

a) Alternatives to expectancy: reliance damages: An employer may recover expenses incurred if they “flow naturally” from the breach and loss of profits if they can be proven with certainty.  See e.g., Chicago Coliseum Club v. Dempsey and Anglia Television Ltd. v. Reed 

Hypo: 3,000,000 dollars is expected profits, less cost of production of 1,500,000, and 100,000 in expenditures before the breach.  Employer may recover 1,600,000 (gross profits plus wasted expenditure). 

b) No specific performance allowed in employment contracts (we don’t want to have indentured servants) see Fitzpatrick v. Michael
c) However, an injunction may be granted to prevent an employee from providing his/her unique services to someone else after he/she has breached an employment contract.  See e.g., Dallas Cowboys v. Harris; Pingley v. Brunson and Chicago Coliseum Club v. Dempsey 

B. Construction Contracts tc "Construction Contracts " \l 2
1. Contractor’s Delay tc "Contractor’s Delay " \l 3
Damages for delay are measured by the rental value of the completed premises for the period of delay. 

2. Contractor’s Failure to Complete tc "Contractor’s Failure to Complete " \l 3
Failure to complete is compensated by the additional cost of completion plus delay damages.

3. Defect in Construction tc "Defect in Construction " \l 3
a) If the breach consists of defect in construction, the damages are the cost of correcting the defect.  See e.g., Groves v. John Wunder Co., and Advanced Inc.v. Wilks (holding that a plaintiff may recover the cost of performance when he can prove that the performance has a greater value to him than the market value of the performance especially when defendant’s breach is willful). 

b) However, not recoverable if this would constitute unreasonable economic waste.  See e.g., Pinches v. Swedish Evangelical Lutheran Church (holding that the cost of performance is not recoverable when completion is not satisfactory if completed product is useful but that the contract price may be reduced by the value of deviations from the contract). 

c) A plaintiff will be awarded the diminution in value of the property when the cost of performance would be over compensatory.  See e.g., Peevyhouse v. Garland Coal & Mining Co.
4. Owner’s Breach tc "Owner’s Breach " \l 3
a) If no work has been done, the contractor recovers the anticipated profit, that is, the contract price minus the projected cost of performance.  If the work has been started, the contractor recovers the anticipated profit plus the cost of labor and supplies actually expended. 

b) Generally, this is expenses incurred plus anticipated profits. 

5. Consequential Damages in Construction Case tc "Consequential Damages in Construction Case " \l 3
a) If foreseeability is shown, consequential damages are available against a breaching contractor.  

b) If an owner’s breach is a failure to pay or a repudiation, consequential damages are never available to the contractor

6. Duty to Mitigate (see Restatements § 350) - Plaintiff will not be compensated for expenses incurred that could have been avoided.  See e.g., Rockingham County v. Luten Bridge Co.
7. Reliance Damages in Construction cases

a) When considering a part with expectancy, consider these factors: good faith of the breaching party, substantial benefit of performance, usefulness of finished product.  Pinches v. Swedish Evangelical Lutheran Church
8. Liquidated damages: LD clause may not be enforced if there are no actual damages.  See e.g., Massman Contr. Co. v. City Council of Greenville (construction was delayed, but delay in construction did not have a significant impact on the city). 

9. Specific Performance in Construction cases

a) Generally, not awarded because it is too difficult for the court to enforce.  See Restatements 360

(1) Are damages difficult to prove with certainty

(2) Would procurement of a substitute be difficult? Is the item unique?

(3) Is it likely that damages could not be collected

C. Sale of Land

1. Generally, damages will be calculated by: 

Contract price - Fair market value of land at time of breach = damages

2. Need to consider statute of frauds here

3. Reliance damages

a) A business may recover loss of profits for a breach of a lease agreement if that business can prove with certainty that profits it lost was caused by the breach.  See e.g., Fera v. Village Plaza, Inc.

Specific performance - Specific performance is available only when there is no adequate remedy at law.  Money damages will suffice when item in question is not unique.  However, land is generally considered unique.  See e.g., Van Wagner Advertising Corp.v. S&M Enterprise
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