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Equal Protection

I. Introduction and Methodology:

A. Rational Basis Standard: Is it rationally related to a legitimate government purpose?

1. used for routine classifications

2. "rationally related" means the fit does not have to be that good

B. Intermediate Scrutiny: Does the law substantially further an important governmental interest?

C. Strict Scrutiny: Is the line narrowly tailored to serve a compelling government purpose?

1. note: narrowly tailored= necessary, least restrictive, only way

2. note: compelling government interest: is much more than a legitimate interest

"Rational Basis Review"

II. Test: Is it rationally related to a legitimate government purpose?

A. NYCTA v. Beazer (1979): upheld policy whereby transit authority would not hire methadone users

a. the rule is over-inclusive, but the classification serves goals of safety and efficiency

b. classification valid unless it bears no relationship to state's objectives

B. Under Inclusive and Over Inclusive (in context of Beazer)

1. asking if the law serves the asserted purpose is a way to see if govt is lying

2. Injustice of the rule is that it is overinclusive
a. only a certain percentage of the people classified pose the harm

b. counter: it would be inefficient to have an individualized assessment

3. Injustice of the rule is that it is underinclusive
a. there are lots of safety risks who are not included

b. concerned about this because it undermines the claim that the purpose was safety; so what was the real reason for disading this group?

4. note: some cases use over/ under inclusive to support a lack of fit argument; usually, the Court does not even care what the purpose is (let alone lack of fit)

C. Purpose: very deferential: law must only be related to any conceivable purpose, not the actual purpose (we don't care about the actual purpose)

1. Williamson v. Lee Optical (1955): even if there is no fit, it is okay because the legislature is allowed to be wrong

2. Railway Express (1949): Court says it is okay because the city may have concluded that different risks were posed.

3. Minnesota Clover Leaf Creamery Co. (1981):Court upheld the law; states don't have to convince the court their judgment is correct; can't win by saying they were wrong

a. sig: even if you can show the government got it wrong (so it was irrational) it is still okay; as long as it is debateable, the court will not second guess the legislature; extremely deferential 

D. City of Cleburne v. Cleburne Living Center (1985): (rational basis "with bite")

1. Court said that to pass EP, law that distinguishes the retarded from others must be rationally related to a legitimate government goal

a. different only relevant if it would harm the city's interests in a way that other uses would not

b. mere negative attitudes, not supported by factors considered in a zoning proceeding are not grounds for treating differently; here seems based on prejudice

2. Underinclusive: court compare to other groups who were not denied permits; shows articulated purpose is not the real purpose

E. Heller v. Doe: shows rational basis with teeth seems to be used in an ad hoc way: the court upheld a law which required higher standard to commit mentally ill people than mentally retarted people, saying mental illness might be harder to diagnose.

F. Almost any purpose will do

1. Fritz (1980): if there are plausible reasons, the inquiry ends there; Court will assume the articulated reasons are the actual reasons for the legislation unless circumstances show that could not have been the purpose

2. FCC v. Beach (1993): low level classification must be upheld if any "reasonably conceivable state of facts could provide rational basis for the classification"

G. Purpose malleability and getting around it: 

1. Can always define a law's goal in a way that makes the classification related to it

2. Way around this: argue that the purpose is illegitimate:

a. EP must at least mean that desire to injury politically unpopular group is not a legitimate government purpose -USDA v. Moreno (1973)

b. Romer v. Evans (1996):

(1) reason: scope of amendment can only be explained by desire to injury politically unpopular group

(2) based on nothing but animus b/c no specific concern stated

c. Cleburne (see above) (based on prejudice and fear only)

3. Cf: Williamson: where it was okay to harm opticians

Heightened Judicial Scrutiny and the Paradigmatic Case of Race

III. Strict Scrutiny

A. test: is it narrowly tailored to serve a compelling government interest?

1. tries to smoke out real purpose (Poor fit= questionable purpose)

B. shifts the burden of proof

C. Interest Part:

1. under inclusion and over inclusion are not okay

2. Court won't necessarily accept lawyer's proffered purpose

3. Court won't come up with a conceivable reason (unlike rational basis)

4. Strict in theory but fatal in fact

5. is that any alternative that can be used?

6. is this the least restrictive alternative?

7. the thing the Courts usually don't find is a compelling government interest

IV. Race= best established case for heightened review; 4 classifications based on race
(racial classifications usually not upheld)


A. Explicitly Discriminatory Classifications

B. Classifications that Separate

1. segregation

2. desegregation

C. Discriminatory Impact

D. Affirmative Action

V. Explicitly Discriminatory Classifications: strict scrutiny

A. Korematsu v. US (1944): asserted purpose of military necessity enough to justify

1. Court says the military judgment was that there were disloyal people in the populations and b/c we can't sep loyal from disloyal, must exclude all

2. exclusion imposes hardships, but war= time of hardships

3. note: there is no scrutiny; Court just uses military judgment; no explanation of why this decision is not made based on prejudice; no examination of the fit

4. Murphey dissent:military action must have reasonable relation to getting rid of the danger, but this exclusion does not reasonably related

a. people of many races were disloyal: no internment of Germans/ Italians

B. When upheld:

1. US v. Martinez-Fuerte: selectively referring motorists to immigration check points based on appearance of Mexican ancestry was upheld.

C. Hostility/ resistance not an adequate basis for permitting discrimination; Law can't give effect to private bias

1. Palmore v. Sidoti (1984): not ok that custody taken mom when she remarried a black man

2. not okay to ban cross-racial adoptions, but the preference for same race adoptions survives strict scrutiny

3. school de-seg cases

VI. Classifications that separate: subject to strict scrutiny

A. Brown v. Board of Education I (1954)

1. suggests the principle enacted in a constitutional provision is more important than the particular intent re: a particula practice

2. rejects the focus upon framers' intent at it narrowest level of generality

3. holding: segregated schools violation Equal Protection; possible reason:

a. stigma: segregation stigmatizes black children by telling them they're inferior

b. worse education: idea that segregation provides a worse education for blacks

c. classification: perhaps mere use of the racial classification is problematic

d. note: maybe the question is contextual: sig. of racial segregation in the South (subordination)

B. Bolling v. Sharpe (1954): desegregation of DC schools mandated

C. Loving v. Virginia (1967)

1. VA law prevented marraiges between whites and people of other races; the DF were convicted of violating this statute and challenge it as a violation of EP

2. here there is no legitimate purpose aside from indvidious discrmination, that justifies the classification

D. Keyes v. School District No. 1, Denver (1973): addresses validity of distinction between de jure and de facto segregation line

1. if segregation is due to residential segregation, that's okay

2. Court follows the de jure- de facto segregation (violation must be found before race can be taken into account)

3. 'intentional state action' means a system operated with intent to discriminate

4. impact of Brown limited by de jure/ de facto line (de facto segregated schools won't be segregated)

VII. Discriminatory Impact: Non-race specific classifications that disadvantage racial minorities

A. Background:

1. if the impact of the urle is disproportionaly impacting racial groups, we will strictly scrutinize only if motivated by a discriminatory purpose

2. Analysis

a. step 1: is the law facially neutral?

b. step 2: is there a racially disparate impact? (give both arguments)

c. step 3: if there is a disparate impact, is there discriminatory intent?  (factors)

(1) note: this is the part that is difficult to prove

(2) note: if you can't show discriminatory intent, then rational basis applies

B. Washington v. Davis

1. Court notes that a law is not unconstitutional just because it has a racially disproportionate impact

a. discriminartory purpose can be inferred from totality of fact, include disproportionate impact

2. Test is neutral on its face and serves a legitimate purpose

3. Even though we agree that the disproportionate impact required further inquiry, we still don't think it was discrimination b/c of the following facts:

a. efforts by the MPD to recruit minority officers

b. changing racial composition of the recruit class

c. relationship of test to training program 

4. note: doctrinal move- brings the suit under the ep component of the 5th Amendment due process clause

C. Inferring discriminatory intent from disproporationate impact:

1. Yick Wo v. Hopkins (1886): this kind of an impact is not to infer discriminatory intent

2. Gomillion v. Lightfoot (1960): AL law altered the shape of the city from a square to a 28-sided shape to remove almost all the black voters from the city, while not removing any white voters

a. Ct said this infringed on black's right to vote

b. note: prof thinks this impact is enough to infer discriminatory intent

D. Racially Motivated Classifications that are not strictly scrutinized

1. Palmer v. Thompson (1971): Court does not invalidate a law simply because those who enacted it had discriminatory motivations

2. Palmer plus Washington= facially neutral law only gets enhanced review when it has both a discriminatory purpose and a disproportionate impact

E. Village of Arlington Heights v. Metropolitan Housing Development Corp. (1977)

1. How to determine whether invidious discrimination was the purpose

a. impact of the action= starting point

(1) unless there is a stark pattern like in Yick Wo, then this isn't enough

b. historical background

c. sequence of events leading up to the challenged decision

d. procedural departure from normal

e. substantive departures

f. legislative/administrative history

F. McCleskey v. Kemp (1987): Standard of what claimaint must prove: that the GA legislature enacted or maintained the death penalty because of an anticipatory racially discriminatory impact

1. he had a study (which proved dispr. impact in GA's dealth penalty law), but the Court said this was not evidence of racial considerations playing a part in his case

2. note:fining the person who discriminated in a particular case is almost impossible

3. shows difficulty of proving facially neutral statute administered in purposely discrmininatory way

G. Note: the Definition of Discriminatory Purpose

1. MA v. Feeney (1977): Court said discriminatory purpose = more than intent as volition or awareness of consequences; action taken because of, not in spite of, the adverse effects on the identifiable group is what is required

2. US v. Armstrong (1996): to show dis. effect, claimant must show that similarly situated individuals of a different race were not prosecuted

H. Conclusion: have to find the person who is discriminating; no problems with the state running a system with discriminatory impact

1. Court requires the act be taken because of the discriminatory impact

2. Discriminatory Impact: possible meanings

a. racial hostility (motive) "I'm doing this b/c of animosity toward group

b. purpose to treat differently and worse (regardless of motive)

c. purpose of knowing it would cause harm (note: this possibility is eliminated in Washington v. Davis)

d. foreseeable consequences (also no longer a possibility)

3. some disparate impact cases say if the state can show it would have made the decision anyway, then the statute will be upheld

VIII. Race Based Affirmative Action: strict scrutiny

A. Standard and Background:

1. race based classifications are subject to strict scrutiny; all racial classifications get strict scrutiny, whether they are traditional discrimination or affirmative action

2. use of racial classifications not banned where proper factual showing made

3. government must show nec. to compelling interest

4. two competing views about affirmative action:

a. scalia: no creditor/debtor race; if we want a colorblind society, we must stop discriminating

b. blackmun: to get beyond discrimination, we must consider race

B. Regents of the University of California v. Bakke (1978) (to show purported interests)

1. reducing historic deficits of minorities in med school & the profession

2. countering the effects of societal discrimination

a. this is a legitimate and substantial interest

b. Court has never allowed a classification members of a victimized class w/o finding of constitutional or statutory violations

c. the lack of findings means the government interest in helping one person is not any greater than in not harming another person

d. therefore, the lack of findings makes this purpose not sufficient to justify a classification that puts the respondent at a disadvantage

3. increasing the number of doctors who will serve in traditionally underserved communities

a. there has not been a showing that this purpose is furthered by preferring people of some ethnic groups over others

4. educational benefits from a diverse student body

a. university is free to choose its own student body

b. reserving seat would lead to ethnic diversity, but this is not the only way of serving this interest

C. Fullilove v. Klutznick (1980):Act to provide assistance to state and local governments for building public facilities said 10% of the funds had to be used to get services from MBE's

1. ok for Congress to assume that non-minority businesses reaped the benefits of discrimination in the past

2. harm to non-min. businesses is small

3. no showing of invidious discrimination

D. City of Richmond v. JA Croson & Co. (1989): Set aside program for MBE's invalidated

1. Held: strict scrutiny applied to local and state affirmative action programs

2. Findings before enacting the program: not sufficient

a. general population of Richmond is 50% black, but onyl .67% of the construction contracts awarded to MBE's

b. discrimination is widespread in the construction industry

3. Rule: City of Richmond can use its legislative powers to remedy the effects of past discrimination if it identifies that discrimination with the particularity required by the 14th Amendment

a. state must make findings; there must be a "strong basis in evidence" for concluding the remedy is needed

b. injury that can be redressed is defined very narrowly

c. discrimination to be remedied must have taken place in the jurisdiction of the plan (evidence of national discrimination not enough)

d. remedial plan option is still possible, but must show have been discriminated against in the past and extreme case

4. Findings not sufficient

a. the quota is not tied to an injury suffered by anyone

b. discrimination in the industry

(1) Court says this does not give guidance  to determine the precise scope of the injury to be remedy

(2) history of past discrimination is not enough to justify a quota

(3) the findings do not "provide the city of Richmond with a stong basis in evidence for its conclusion that remedial action was necessary"

(4) rule: simple assurances of legislative good intentions is not enough

c. city does not know how many MBE's in the area are qualified or what pecentage of contract dollars the MBE's currently get

5. Narrowly Tailored

a. no consideration of race-neutral alternatives

b. 30% is not tailored to any goal, except perhaps balancing

E. Metro Broadcasting v. FCC (1990): has been overruled;  part still valid  listed below

1. O'Connor dissent: only compelling interest in equal protection is the interest in remedying past discrimination

F. Adarand Constructors, Inc. v. Pena (1995): [overruled Metro Broadcasting re: standard]

1. Held: strict scrutiny is the test for all affirmative action programs; only constitutional if they are narrowly tailored to further a compelling governmental interest

2. O'Connor: suggests the door is open; this scruitny is not fatal in fact

3. rule: mere societal discrimination is not enough

4. Three propositions seem to govern affirmative action programs:

a. skepticism: need for searching review to smoke out invidious discrimin.

b. consistency: standards of review should not depend on race of person involved

c. congruence: states and feds subject to same standard of review

5. Scalia concurrence: goverment can never have a compelling interest in remedying the effects of past discrimination

G. What interests will count as compelling? Requirements:

1. must be "identified discrimination"- must pick out discrimination, public or private, with some specificity before they can use race conscious relief

a. a generalized assertion of past discrimination is not sufficient because it gives no guidance

2. institution that makes the decision must have had a strong basis in evidence to decide the remedial action was necessary

3. status of diversity as a compelling interest is uncertain; will it still be recogn?

a. Hopwood 5th Cir: dicta said it is not a compelling interest

4. Court held, in 1986, that the purpose of providing minority role models for black students was not a sufficiently compelling interest to justify race-based layoffs of white teachers.  Wygant.

5. Controlling opinions do suggest that remedying past discrimination is a compelling governmental purpose; see O'COnnor's opinion in Adarand

H. narrowly tailored: requires demonstrating that race neutral techniques will not serve the interest

Sex Discrimination: Heightened Scrutiny and Sex

IX. Methodology: intermediate scrutiny

A. The Road to Intermediate Scrutiny

1. Reed v. Reed (1971): struck down law that gave hierarchy for who could administer decedent's estate; said if two people were tied at the level, preference would be given to the male

a. asserted purpose: decreasing work of probate court by eliminating a group of candidates; Court says it is a legitmate purpose

b. means: Court says kind of arbitrary legislation forbidden by EP clause

2. Frontiero v. Richardson (1973): struck down law that male member of military could automatically claim spouse as dependent and get benefits; females had to demonstrate that the spouse was actually dependent for over half of his support

a. Court says gender classifications are suspect and should get close scrut.

b. sex is immutable characterstic; contravenes our notion that legal burdens should bear some relationship to responsibility

B. Note Cases:

1. Geduldig v. Aiello (1974): Court held that Ca's disability insurance program that excluded pregnancy disabilities from coverage was justified by the state's "legitimate interest in maintaining the self-supporting nature of its insurance program"

a. step 1: is this a classification based only on gender?:

(1) Court says this is not based on gender; it is a division between pregnant people and non-pregnant people

2. Alexandria Health Clinic: discrimination against people getting abortions is not gender discrimination

C. Craig v. Boren (1976): different ages for beer sales

1. Test: "Substantially related to important government objectives"

2. note: administrative ease not a justification for gender-based classifications

3. asserted interest: health and safety

a. Court notes that the stats don't support the idea that the classification serves this purpose; too tiny to justify

b. Court notes that using stats to prove sociological propositions is problematic and at odds with philosophical notions of ep clause

D. Note Cases: justifications

1. MS Univer. for Women v. Hogan: man denied entrance to all women nursing school near his home; the other schools were far from his home; problem is that he is being asked to bear a burden he would not have to bear if he was a woman

a. one party noted that women's schools can be free of sex games and put the emphasis on academics; less primping

2. Orr v. Orr (1979): excluding males from nursing school unconstitutional; tends to perpetuate stereo-types about nursing as a woman's field

a. Court careful to not it was no ruling on permissibility of sep but equal educational policies for men and women

3. diversity in education is an "appropriate governmental pursuit"
4. VA could not rely on benefits of single-sex education to justify excluding women because there was no showing of state policy

E. Archaic and Overbroad Generalizations v. "real" differences:

1. step 1: ep looks to see if the law treats men and women differently

2. step 2: asks whether the difference in treatment corresponds to relevant difference between the genders

3. some say Court's insistence on "formal" equality harms women by holding them to a man's standard

F. United States v. Virginia (1996):

1. Held: EP prohibits VA from excluding women from VMI's unique educational opportunities.

2. VMI: uses adversative method; has largest per student endownment in nation

3. State proposed a parallel program for women; Court describes all ways that school is not equal to VMI (lots re: 'intangible characteristics')

4. standard: "parties who seek to defend gender-based government action must demonstrate an exceedingly persuasive justification"

a. must show at least classification serves important g. interest and the means used are sub. related to serving those interests

b. justification must be genuine, not hypothesized/ invented post hoc

c. must not rely on overbroad generalizations about different talents, capabilities, or preferences of males and females

d. justification must describe actual state purposes, not rationalizations

5. concurrence: confusing element now added to test; "exceedingly persuasive justification"

6. how does the test seem to work?

a. is there a relevant difference between the two groups and is there a benefit that is more important than the harm?

b. clear that actual purposes are the only ones considered

c. burden shifted to the government b/c heightened scrutiny

d. classifications cannot be used if they are based on or create/ perpetuate the inferiority of women

e. Court rejects using all male atmosphere to acheive even governmental pur.

7. note: this case leaves open the hard question of single sex colleges for women

G. When looking at a hypo re: gender classification

1. what is the purpose served by the institution?

2. Is it adequate to exclude men?  Is exclusion nec. to achieve the purpose?

3. note: maybe exclusion of men sends a different message than exclusion of women

X. "Real" Differences? (and Formal Equality)

A. JEB v. Alabama (1994): Court struck down gender based peremptory challenges in trial to determine if DF was father of child and extent of his child support obligations

1. idea: we are not going to stigmatize with stereo-types, even if they might be true

B. Rostker v. Goldberg (1981): Court upheld law requiring men, but not women, to register for the draft.

1. Court noted that women are not eligible for combat (note: nobody challenged that)

C. Statutory Rape: Michael M. (1981): upheld law defining it as sex with female under 18

1. purpose: prevent illegitimate pregnancies (strong interest)

2. pregnancy= deterrent saction only to women

3. therefore, criminal sanction only to men serves to equalize the deterrent

D. Family Rights: 

1. Miller v. Albright (1998):

a. law said child born out of wedlock to citizen mother is a US citizen if the mom has been in the US before for one year; born to US citizen father= citizen only if child gets formal proof of paternity before age 18, acknowledgement by father, and adjudication by court

b. Court upheld the law

c. Stevens : argued unmarried mothers and fathers differently situated with regard to the decision to give birth

d. Breyer / Ginsburg dissent:

(1) this kind of distinction subject to presumption of invalidity

(2) ep clause only allows this distinction if it meets the demanding burden of showing an exceedingly persuasive justification for the distinction

2. Nguyen v. INS (2001):

a. again, the law above was upheld as consistent with ep

b. first government purpose asserted: assuring a biological parent-child relationship

(1) Congress does not have to use DNA; they can use other means for determining this

(2) use of gender specific terms here merely accounts for biol. diff.

c. second governmental interest: determination that parent and child have demonstrated change to develop real relationship

(1) DNA does not prove this

(2) mother has this chance during pregnancy/ birth

d. substantially relates: distinction here not based on prejudice; just based on real difference in birthing process

e. dissent:

(1) must avoid gratuitous sex-based discriminations

(2) idea that mother's presence at birth gives change to develop a real relationship while father's presence at birth does not seems to rest only on an over-broad generalization

XI. "Benign" Sex-Based Classifications:

A. Califano v. Goldfarb (1977):

1. survivors benefits: women get them based on earnings of dead husband; men must demonstrate he was getting at least half his support from his wife to get them on earnings of dead wife; Court struck down law

2. the woman paid taxes like everyone else, yet her family does not get the same protection as the family of male workers

3. distinction based on assumptions about dependency that don't justify the discrimination

4. plurality engages in actual purpose review; is this designed as a remedial statute or is it based on archaic perceptions of women?

5. Archaic and overbroad generalizations: women are always depending on their husbands; if the law was remedial, legislature would be saying women are needy b/c of discrimination

B. Califano v. Webster (1977):

1. upheld law that gave retired female workers more old-age benefits than those received by similarly situated males

2. different treatment not result of archaic and overbroad generalizations/ stereotypes

3. treatment compensates women for past economic discrimination

4. note that giving the extra wages will contribute to the presumption that women are needy

C. Both cases suggest that remedial decisions designed to help women are okay

1. sex based classifications are subject to intermediate scrutiny

D. Note: Court seems to take position that affirmative action programs for women are subject to intermediate scrutiny and that remedying past discrimination is an important government objective

XII. Sexual Orientation

A. Romer v. Evans (1996):

1. CO state constitutional amendment refused to give protected status to homosexuals invalidated as violation of ep

2. amendment takes away from gays the right to be protected from discrimination; takes away protection that others enjoy and may seek without constraint

a. enjoy= others have it

b. seek without constraint= now they can't go to officials for protection

3. Court sees nothing special in the protections being offered because other people take them for granted; they either already have them or don't need them

a. Court says these are normal protections

b. are they making an implicit conclusion about the characteristic of sexual orientation?

4. imposes broad disability on a named group and is so broad that the proffered justifications don't fit; there is not rational relationship

5. amendment is too narrow and too broad

a. denies protection across the board based on 1 trait; the law makes it tougher for one group to get protection

b. leads to the inference that the purpose is animous

c. amendment inflicts injuries beyond any legitimate justifications

6. rationales offered

a. Court says: breadth of amendment too far removed from these justifications

B. Notes after Romer

1. normally under RB review, under/ over inclusive not enough to invalidate

2. court looks at fit: saying now all people, not just those who morally disapprove, can discriminate, which means law does not fit the asserted purpose

3. another approach: define it as sex discrimination:

a. ex: marriage laws say it is sex discrimination because a woman is not allowed to marry a woman, while a man is allowed

XIII. Alienage

A. Classification gets strict scrutiny (sort of)

1. strict in some cases; law in others

B. Sugarman v. Dougall (1973)

1. Court struck down a NY law banning civil service positions for aliens

2. asserted interest: having employees with undivided loyalty to us

3. over and under inclusive

a. ban affects some positions not relevant to the concern (ex: janitor)

b. ban does not affect all similarly sensitive jobs relevant to concern

4. aliens= discrete and insular minority

5. classifications based on alienage subject to close judicial scrutiny

6. dissent: 

a. not an immutable trait

b. Constitution recognizes differences b/t aliens and citizens

7. law struck down as imprecisely tailored; holds lesser standard of review would apply when aliens would be participating in jobs which forumlate, execute policy

8. there is also a political function exception

C. Aliens and Political Community:

1. later cases, court upheld employment restrictions on theory that positions involed formulation/ execution of public policy and therefore must be limited to members of the political community

2. Cabell v. Chavez-Salido:

a. Citizenship is not a permissible ground for distributing economic benefit, but it is ok to use for determining membership of the political community

b. test to distinguish:

(1) specificity of classification (over/under incl = govt claim questionable)

(2) classification can only be applied to people who hold "state elective or important non-elective exec, leg, or jud. positions, those who participate directly in the forumlation, review, or execution of broad public policy, and hence perform functions that go to the heart of representative government."

XIV. Fundamental Rightsand Equal Protection: Bush v. Gore

A. Background:

1. Williams v. Rhodes (1968): because law burdens right to effeectively cast vote, only  a compelling interest can jusify the limit

2. Jenness v. Forston (1971): Court upheld law political org had to file petition signed by 5% of voters  5 months before election; GA does not freeze the vote b/c allows for write ins

B. Bush v. Gore: 

1. no fundamental constitutional right to vote for electors unless state gives that right

2. once state grants right, then EP clause says state can't arbitrarily value one vote over another vote

3. Sup Ct of FL ratified uneven treatment; EP requires uniform standard for recounting the votes

a. but Court limits their ruling to "present circumstances" so the decision has no precedential value

4. here no remedy given (allegedly b/c of impending deadline)

5. dissent: EP does not forbid using variety of voting mech within a jurisdiction, even if they will have diff levels of effectiveness

C. discrimination re: fundamental rights usually gets strict scrutiny, but in voting the Court has allowed reasonable restrictions needed
to make the system run

1. Anderson v. Celebrezee: must look at how serious the invasion of the right is, the strength of why the law is that way, weigh the justifications and decide if restrictions are necessary

2. limitations that make the system work are permissible if they are reasonable

The First Amendment 

Content Based Restrictions

I. Background

A. First Amendment rights are fundamental rights

B. Why protect freedom of speech?/ values served by the first amendment

1. democracy: does not work without free exchange of ideas

2. market place of ideas: market place will lead to the discovery of the truth/ best idea; speech is harmful when it is cut off

3. self-expression: something special about humans to think/ feel/ believe independently; something inherent in dignity to control our thoughts and beliefs

a. Whitney: men should be free to develop their faculties

4. check on government: criticism of government is important check to prevent tyranny

5. note: these different justifications may lead to a different conclusion about whether the speech should be protected

C. Framework for 1st Amendment analysis:

1. ordinary restrictions on speech divided into 2 categories:

a. content based restrictions: turns on the content of the speech

(1) usually subject to strict scrutiny; only upheld if nar. tailored to serve compl. govt. interest

b. content neutral restrictions: does not matter what the content is: ex: no billboards

(1) subject to lesser forms of scrutiny (usually intermediate)

2. In additiona, there are several categories of "unprotected speech" which are treated as though they are not speech and they can be prohibited even though they are defined by their content

a. dangerous speech: speech that induces unlawful conduct

b. libel, etc.

II. Incitement, Criticism of Government, Threats

A. Brandenburg v. Ohio (1969): state can't proscribe words advocating use of force or illegal activity unless the words are directed to inciting/ producing lawless action

1. Test: (elements must be met for government to punish a threat)

a. the speech must be an incitement

b. the speech must be likely to produce imminent lawless action

c. the speech must have intended to produce such imminent lawless action

B. Watts v. US (1969): words about if I have to carry a gun, I'm going after lbj first (in context of the draft) are political hyperbole, not a threat

C. Planned Parenthood v. ACLA (2001): political speech can't be punished just b/c it makes it likely that one will be harmed at an unknown time in the future

1. public nature of speech very relevant to whether it can be considered a threat (more likely if it is private nature)

III. Libel and Freedom of the Press

A. NYT v. Sullivan (1964): holding that in context of criticism of a public official, the rule requiring proof of actual mailce is applicable

1. actual malice= with knowledge that if was false or with reckless disregard for its falsehood

2. note: concern= chilling effect and giving breathing room

B. Gertz v. Welch (1974): NYT rule only applies to public officials

1. Holding: states can define for themselves appropriate liability standard for broadcaster of false defamatory statements about a private person

2. PL must prove some fault; damages are limited to actual damages

3. note: Court said one can be a public figure for a range of issues

C. Hustler v. Falwell (1988): political cartoon; there is an absolute protection for this kind of speech so long as there is no way the satire could be taken for fact (NYT rule applies)

D. Breach of Promise: Cohen v. Cowles Media Co. (1991) Court held that the First Amendment does not bar his state law action for damages for breach of promise

IV. Obscenity

A. Miller v. California (1973):

1. test/ guidelines

a. whether the average person applying contemporary community standards would find the work appeals to the prurient interest

b. whether the work depicts or describes in a patently offensive way, sexaul conduct specifically defined by the law

c. whether the work lacks serious literary, artistic, political, or scientific value

2. Holdings:

a. obscene material is not protected by the First Amendment

b. obscene material, as defined above, can be regulated bu the states without showing that the material is "utterly without redeeming social value"

B. Paris Adult Theatre I v. Slaton (1973):

1. standard: government obscenity regulations just have to be rationally related to state interests

2. permissible interests: stemming the tide of commercialized obscenity; protect the "social interest in order and morality"

C. Pope v. IL (1987): literary, artistic, political, or scientific value does not vary from community to community, so the trial court can't use community standards to determine it

D. Stanley v. GA: mere private possession of porn cannot be made a crime

E. New York v. Ferber (1982): Child pornography is not protected by the First Amendment

1. Interest= safeguarding children; preventing child sexual abuse, decreasing economic incentives to produce child porn

F. Osborne v. Ohio (1990): possession oc child porn can be a crime b/c interests in preventing it exceed the interests justifying the Stanley ruling

V. Profanity

A. Cohen v. California (1971): "Fuck the Draft" jacket in a courthouse; Government cannot punish the use of words that are merely offensive, abusive, profane, or vulgar.

1. Court says this is not "erotic", an insult, or "fighting words"

2. emotive function and cognitive content of speech is protected; the visceral reaction is protected (note: this conflicts with the obscenity cases)

VI. Lewdness and Indecency

A. FCC v. Pacifica Foundation (1978):

1. A broadcast of patently offensive words dealing with sex and excretion may be regulated because of its content; not entitled to absolute const. protection

2. uniqueness of broadcasting: accessible to kids; listeners tuning in and out so warnings not completely effective

3. Note: the speech is offensive, but not without social, artistic value

4. plurality balances the social value of speech against readio's intrusion in home, harm to children, and fact that one could get this information elsewhere

a. clearly the test used is not strict scrutiny; this speech gets a lesser protec.

B. Note: Sable and Denver: think the medium through which the message is being communicated is significant

C. Sable Communications, Inc. v. FCC (1989): can't ban indecent phone messages; the caller must take affirmative steps to receive them

D. Denver Area Educational Telecommunications Consortium, Inc. v. FCC (1996)

1. Court upheld law giving cable operators power to ban indecent programming

2. important purpose: protecting children from patently offensive sex-related material

3. permissive nature of the law; operators don't have to exercise the authority

4. the court invalidate a provision which required the cable operator to block and only unblock the indecent programming upon the written request of a subscriber

a. not the least restrictive alternative and not narrowly tailored ; more extensive than necessary (chilling effect)

b. using strict scrutiny

E. Reno v. ACLU (1997):

1. Court struck down 2 content based restrictions, which banned people from making indecent internet communications if they knew the recipient was under 18 and from sending patently offensive images available to minors

2. Pacifica does not control: risk of accidentially getting material not great

3. does not survive strict scrutiny: protecting children is an accepable interest but the law is not the most restrictive means to protect the interest

F. United States v. Playboy Enteratainment Group, Inc. (2000): Court invalidated law which limited sex. expl. programming to between 10p-6a

1. law is content based (directed at sexually-explicit programming)

2. significant restriction of communication: lots of viewing then

3. content-based burdens (like bans) must satisfy strict scrutiny, which means it must be narrowly tailored to promote a compelling governmental interest

4. here, targeted blocking is a less restrictive alternative that is available; the govt had the burden of proving that this alternative would not work

G. City of Renton v. Playtime Theatres (1986): content neutral ban on adult movie theatres 

1. Court upheld an ordinance banned adult movie theaters from locating within 1,000 feet of a residential area

2. reason: ordinance not aimed at the content of the theaters; rather, it is aimed at the secondary effects of the theaters on surrounding communities and is consistent with 'content neutral' regulations

3. Court did not buy the argument of underinclusiveness (asserted b/c the ordinance did not target other kinds of adult entertainment establishments)

4. test: if it is justified without regard to the content, then it is not content based

H. Note: Zoning and Nude Dancing

1. Schad v. Borough of Mr. Ephriam (1981): nude dancing gets 1st A protections

2. Barnes v. Glen Theatre Inc. (1991): nude dancing "is expressive conduct within the outer perimeters of the First Amendment" and that requiring pasties and G-strings does not violate the First Amendment because the law wasn't directed at nude dancing and had only an 'incidental effect' on constitutionally protected activity

VII. Hate Speech

A. Chaplinsky:  fighting words are not speech because they lead to injury; not protected; law is narrowly drawn to define and punish specific conduct- the public use of words likely to incite a breach of the peace

1. test: what men of common intelligence would understand to be words likely to cause an average addressee to fight

B. group libel doctrine: extension of the fighting words doctrine; malicious use of epithets directed toward groups

1. "low" value speech because "it is incompatible with our fundamental commitment to human dignity and equality"; represents a clash of constitutional rights and the first amendment must be interpreted in a way that recognizes the importance of the 14th Amendment's equally important guarantee of equal protection of the laws

2. Court supports the idea that hate speech can impede the search for truth, impinge on the autonomy necessary to individual development and subvert the democratic process

C. R.A.V. v. City of St. Paul (1992)

1. MN Supreme Court has interpreted the Bias-Motivated Crime Ordinance as reaching only expressions which constitute "fighting words" within the meaning of Chaplinsky

a. Court says the ordinance goes beyond content discrimination to actual view point discimination because not all fighting words are prohibited; only those which are bias-motivated are banned

2. exception drawn by this case: "Content-based distinctions may be drawn within an unprotected category of speech if the basis for the distinction is the very reason the entire class of speech at issue is proscribable"

a. so it is okay to regulate the content category of "fighting words" but not to discrminiate based on view points

3. fighting words can still be prohibited, but only if it falls within this exception

D. Wisconsin v. Mitchell (1993): Court affirms sentencing enhancement because the choice of the victim was based on the victim's race; statute in this case is geared toward conduct which is not protected under the First Amendment

VIII. Heckler's Veto
A. Terminiello v. Chicago (1949): asserts that absent a clear and present danger, speech can't be restricted because of a likely hostile response (can't be restricted because of effect on audience)

1. this has been limited by Fienard, which says speech can be stopped to prevent a breach of the peace; but Fienard must be read narrowly

B. Permit fees & hostile audn: 

1. Forsyeth County, GA v. The Nationalist Movement (1992): Court struck down a municipal ordinance that tied fees for parades to the anticipated expense necessary to maintain the public order

2. rule: speech can't be burdened just because it might offend a mob

IX. Overbreadth and Vagueness

A. Overbreadth: excptn to usual rules of standing and facial challenge (reason: chilling effect)

1. person whose speech is not protected can challenge a law and have it struck down if the law reaches protected speech

2. Broadrick v. Oklahoma (1973) rule: the overbreadth must be real AND substantial "in relation to the statute's plainly legitimate sweep."; has to be substantially overbroad

3. note: case gives no guidance on how to apply this rule

B. Gooding v. Wilson (1972): DF used fighting words, but Court sill struck down the following law as overbroad: 

1. Court struck down a GA law which provided: "Any person who shall, without provocation, use to or of another, and in his presence [opprobious] words or abusive language, tending to cause a breach of the peace [shall] be guilty of a misdemeanor

2. Court said this language prohibits more than what can be described as mere fighting words

3. Rule: statutes must be drafted narrowly or authoritatively construed to punish only unprotected speech; they can't be susceptible to possible application to unprotected speech

C. Vagueness:  a law is void on its face for vagueness if it is so vague that "persons of common intelligence must necessarily guess at its meaning and differ as to its application"

1. vagueness has special bite in the context of the 1st Amendment because vague laws deter protected speech

X. Prior Restraint: Concers so high, that if you can persuade this happened, you'll probably win

A. Standardless licensing: can't be required to get a license for speech when there are no standards governing the granting (or denial) of permits; the reason is because this amounts to censorship

B. Exception: Near v. Minnesota (1931): 'In time of war' doctrine: common sense doctrine based on imminent loss of life; so, it doesn't really have to do with whether it is declared or undeclared war; does not have to be war at all; the standard is whether there is a predictable loss of life that might result; based on what harm is so great that preventing it is a compelling government interest (reality based rule)

C. are injunctions are more coercive; would deter more protected speech than criminal laws

D. Nebraska Press Association v. Stuart (1976): invalidated judge order that restrained publishers and broadcasters from publishing/ broadcasting confessions

1. Test used: "whether the gravity of the evil, discounted by its improbability, justifies such invasion of free speech as necessary to avoid the danger"

2. Court noted the availability of alternative means

XI. Content Neutral Restrictions on Speech: General Principles

A. Schneider v. State (1939): Court invalidated the leaflet distribution; decided that it can't be banned, even if it causes litter

a. legislation is designed to prevent littering, which is a fine purpose

b. there are other methods to prevent the littering, such as punishing those who throw the papers on the streets

c. "the streets are natural and proper places for the dissemination of information and opinion"

B. Martin v. City of Struthers (1943): complete ban on door to door dissemination of information invalidated

a. alternative: city can make it illegal to ring the doorbell of a house when the owner has made it clear that he does not want ot be disturbed

b. but as written, the ordinance only forbids dissemination of ideas, which is a restriction prohibited by the 1st Amendment

C. Kovacs v. Cooper (1949): Court upholds a complete ban on the use of trucks with amplification devices on any public street

a. freedom of speech doesn't mean that other citizens have to give up their claims to comfort and convenience

b. so long as the legislature isn't saying which ideas can be noisly expressed and which ones cannot, the Court can' supervise the limits that can be imposed for the purposes of guarding tranquility

D. Metromedia v. SanDiego (1981): Court invalidated a content-neutral ban on all outdoor advertising

a. practical effect= getting rid of the billboard

b. the city's interest in traffic safety is important, but there is no showing that the billboards negatively impacted traffic safety

E. City of Laud v. Gilleo (1994): rule: even regulations on time, place and manner have to leave open ample alternative channels of communication

1. city tried to prohibit homeowners from putting signs on their property (this one advocated no gulf war)

2. Court says this restricts a venerable and uniquely important means of communication; adequate substitutes don't exist

F. NAACP v. Alabama (1958):  Court said the NAACP could not be compelled to disclose the names of those affiliated with the group because the disclosure may act as a restratint on freedom of association

1. state's interest in getting the names has not been shown to be sufficient to overcome the constitutional objections to the disclosure

G. Note: The Meaning of 'content-neutrality' and secondary effects

1. Boos v. Barry (1988): concurring opinion said he did not believe that content based restrictions could be recast as content neutral if the restrictions aim at secondary effects because that allows too many excuses to suppress content-based political speech

2. court seems now to interpret Renton very narrowly

3. City of Cincinnati v. Discovery Network (1993): law struck down b/c no secondary effects attributable to banned thing that are different from non-banned thing

XII. Content Neutral Time, Place, and Manner Restrictions and Public Property

A. The public forum: legislature exercises control over the uses for which the public may make of public property

1. since the legislature can end access to the public property, it can certainly limit the circumstances under which the property can be used

B. Is it a public forum?

1. Three kinds of public property:

a. traditional public fora: streets and parks

b. designated public fora: place state has voluntarily opened to the public as a place for expression: court says it is the same as a public forum, but the state can decide to undedicate the place to expressive uses

c. areas that are not public fora: place not by tradition or designation a forum for public communication

2. Test for determining whether public forum has two components (International Society for Krishna Consciousness v. Lee (1992)

a. has this type of property from time immemorial been dedicated to expressive activity? (is it like a park or a street)?

b. if it isn't, has it been dedicated for an expressive purpose?

3. Grayned v. Rockford dicta: crucial question= whether the manner of expression is basically incompatible with the normal expression at a particular place at a particular time (might be worth doing this test, too)

C. If it is a public forum: the government can enforce reasonable time, place, and manner restrictions in public forums only if:

1. the restrictions are content-neutral

2. are narrowly tailored to serve a significant government interest

3. and leave open ample alternative channels of communication.

4. note: it may absolutely prohibit "a particular type of expression only if the prohibition is narrowly drawn to accomplish a compelling government interest"

5. Ward v. Rock against Racism (1989): Court upheld regulation that those wishing to give concerts in the shell of Central Park must use the city-provided sound systems and technicians

a. interest: government has a substantial interest in protecting citizens from unwanted noise and this regulation does that

b. regulation clearly leave open alternative means of communication

c. narrowly tailored:

(1) time, place, or manner regulation does not have to be the least-restrictive or least-intrusive means of doing so

(2) narrowly tailored requirement is satisfied so long as the reg promotes a substantial government interest that would not be as effectively acheived without the reg

(3) so long as the means aren't substantially broader than necessary the regulation will not be invalid just because the court thinks a less speech restrictive alternative could serve the interest

D. When not a public forum: Test- regulation must be reasonable and view point neutral; can be content based, but must be view point neutral (ex: can say no political distributions, but can't ban one or the other party)

1. Military Base: not a public forum 

2. Mailbox: not a public forum

3. Post Office sidewalk: not a public forum

4. School mail facilities (intra-school)

E. State Fair: Court upheld MN law said that the sale or distribution of materials at the fair could only be conducted from a booth rented from the state; booths given out on a first come, first serve basis

1. sufficient state interest: confining the distributionand soliciation to the fixed locations

F. Public Utility Pole: Members of the City Council of LA v. Taxpayers for Vincent (1984):

1. Court upheld ordinance that banned posting political signs on public utility poles

2. problem= visual assualt on citizens

a. city only eliminated the evil it sought to remedy; created by medium itself

XIII. Symbolic Conduct that is Expressive

A. Question when facing these kind of regulations= are they actually content neutral

1. if they are content-based then it gets strict scrutiny

B. United States v. O'Brien (1968): Court upheld the law that convicted him for burning his draft card; Test:

1. Whether the regulation was within the constitutional power of the government

2. Whether it furthers an important or substantial government interest

a. interest: card shows the person has registered for the draft and the card helps facilitate communication between the person and the draft board

b. destruction of card= willful disruption of the government interest

3. The government interest must be unrelated to the suppression of free expression

a. ex: government interest can't be stopping the protests for the purpose of conducting the war

b. Court says they are not going to look beyond the statute

4. The incidental restriction on speech is "no greater than essential" to serve the important or substantial interest 

a. if it regulates conduct, some of which is expressive, that is just incidental and is not greater than necessary to serve the interest

b. note: here the law punished all willful destruction, not just expressive des.

C. Notes on the test:

1. does not have to be the least restrictive manner

2. test is stricter than rationality; a kind of intermediate scrutiny

3. note that despite the word "incidental" in the test, this test is stricter than the test used for truly incidental restrictions

XIV. Flag Burning: speech

A. Texas v. Johnson (1989) Court overturned flag burning conviction

1. law does not ban all destruction of flags; only destruction that is likely to offent people

2. Court concludes that flag burning is speech; note that even though this is a conduct regulation, it does not apply the O'Brien test

a. concludes that this is a content based restriction

3. NOTE: unlike the draft card, which serves a non-expressive purpose, the flag has nothing but an expressive purpose; this might be the distrinction; this is why the interests state comes up with in the flag cases are only about the strength of the symbol

XV. Nude Dancing Cases: 

A. Barnes v. Glen Theatre, Inc. (1991): plurality says that nude dancing is expressive conduct on the outer limits of the First Amendment and applied the O'Brien test:

a. statute is within the constitutional power of the state

b. interest is not related to freedom of expression

(1) message is not prohibited- it is just made less graphic

(2) interest is just about preventing the "evil" of public nudity

B. City of Erie v. Pap's A.M. (2000):

1. law prohibiting public nudity and the stated purpose was to respond to a recent increase in nude entertainment establishments and their harmful secondary effects

2. plurality said that O'Brien applied and the test was met because of an important or substantial interest in preventing the secondary effects

a. asserted interest in combatting harmful secondary effects is not related to preventing the erotic message

3. Scalia: says that the restriction is on conduct, not speech; means it does not get subjected to the first amendment at all

XVI. The Problem of Subsidy

A. RULE: Government can, when acting as speaker or funding private groups to act as its speaker, choose to favor one program over another; government can also provide grants to selected private speakers, but it cannot engage in viewpoint discrimination in subsidizing such sppech

1. problem= no real consistent way to classify them; can always be described as denial of a benefit or penalty on exercise of a constitutional right



2. arguably, 3 factors to set up a baseline in each case are:

a. devitation from the status quo ante (has the complaintant lost something they previously had?)

b. equality: has the complaintant been singled out for treatment different from that of similarly situated people?

c. prediction: what would be the normal course of events if government could not impose the condition or take the exercise of constitutional rights into account?

3. Court has relied on certain characterstics which might help make this classification easier

a. Board of Education, Island Trees Union Free School District v. PICO (1982): something strange about deciding a book purchased can't be in the library and considering that problematic without requiring that the book be purchased

(1) it would not be an unconstitutional motive if the books were removed  the books because they were perversely vulgar or educationally unsuitable; these motivations don't carry the idea of suppression of ideas

b. League of Women Voters: restricting one' use of one's own thoughts is what makes the condition on the receipt of money problematic

(1) restriction on more than the federal funds seems to make it easier to say this case is 'worse' in a constitutional sense

4. Rosenburger v. Recter (1995):

a. held: since UVA offered to pay for private speakers who wanted to express their own views, the university cannot "silence the expression of certain viewpoints"

b. narrows Rust to being about government speaker, while this is a private speaker and what is going on is prohibiting selected view points

5. Captol Square Review and Advisory Board v. Pinette (1995):

a. Court invalidated administrative decision to not allow a cross to be erected on the State house lawn

b. But, pluraity says, it is constitutional if it was a private expression occuring on public property via neutral policies

B. Unequal Access to Other Forms of Government Property:

1. Reagan v. Taxation with Representation of Washington (1983):

a. it is not irrational for Congress to decide that it will subsidize the lobbying of vets' groups, though it won't subsidize lobbying by other groups because vets have made a unique contribution in our society

b. note: a law designed to discourage the expression of certain views would be different

C. Rust v. Sullivan (1991): government can make a value judgment favoring birth and use that judgment when allocating funds

1. government can selectively fund activities it believes to be in the public interest

a. government is not denying a benefit; they are withholding a subsidy

b. general rule: government may choose not to subsidize speech

2. Court upheld the regulations concluding that this doesn't leave women any worse off than they were before

D. Speiser= lead case in this area (1958)

1. dissent: this is not a fine; it is just denial of the exemption (benefit); leave people in no worse a position than if there were no exemption at all

2. Court says to deny the benefit for exercise of a certain kind of speech is the same as penalizing them for the speech; the deterrant effect on the exercise of free speech is the same

a. cites precedent that speech can be limited via taxation power; it is the same deterreent as if they were being fined

E. NEA v. Finley (1998):

1. law directs NEA to, when reviewing grant applications, consider general standards of decency and respect for the diverse beliefs of the American public

a. does not = direct view point discrimination; it is susceptible to multiple interpretations (note: this restrictive def of viewpoint discrimination)

2. Scalia concurrence: the law is definitely view point discrimination; the only question is whether the discrimination is unconstitutional

a. the only thing the provision does is prevent taxpayers from paying for this speech; this denial does not have a coercive effect

b. this is not an abridgement of speech

3. Souter dissent: law is unconstitutional

a. government is acting as an art patron through the NEA

b. and outside "government as speaker" and "government as buyer" the rule is that the government can't discriminate in its subsidies in a way that aims at suppression of idea

F. Legal Services Corp. Case v. Velazquez (2001): most recent

1. Court 5-4 strikes down a law that lawyers can get funding for legal activities but not if they want to challenge legality/ constitutionality of welfare laws

2. here, the program was designed to promote priate speech, not a govt message

3. Court says can't skew what lawyers do by limiting their arguments; this is expressed in terms of limiting what courts do

a. court says that this restriction will prevent entirely the client's ability to make this argument (and the client can't afford to get an attorney who can make the argument)

b. restriction designed to insulate govt interpretation of the constitution from judicial challenge

4. dissent: this just refuses to fund a certain kind of speech; it does not restrict the speech

SUBSTANTIVE DUE PROCESS

I. Privileges and Immunities

A. privilege and immunities clause passed in the 14th Amendment

B. The Slaugher-House Cases (1873)

1. Majority holds: rights of the first 8 Amendments are not privileges and immunities and therefore do not apply to the states

2. Court says the p&i clause is not dead; there are p&i of U.S. citizens: can come to D.C., free access to U.S. seaports, right to government's protection when on the sea or in another country, right to use the navigable waters of the U.S., right to demand the protection and care of the government over life, liberty, and property

C. This case made the p&i clause to be essentially read out of the constitution; has only been relied on twice (once in a case later overruled and once in Sanz v. Roe: limiting welfare benefits to what was received in old state burdens right to travel to CA); this is the only case which relies on this privilege

II. The Incorporation Controversy

A. Background:

1. J. Black sets out the theory of "total incorporation" in dissent:Adamson (1947)

a. 14th Amendment incorporates the Bill of Rights and only the Bill of Rights; no universe of fundamental rights, some of which are in the Bill of Rights and some of which are outside

b. fundamental rights method: gives Court boundless power to determine what was fundamental and what was not, without any specific reference to any text

c. never commanded a majority in the Court

2. the Court has gradually held that most of the rights in the first 8 Amendments Duncan

a. exceptions: second and third amendments (but the Court just hasn't rule on these), the grand jury indictment requirement, and the 7th Amendment (preservation of jury trials for controversies over $20).

b. note: the rights have been incorporated as applying to the states in exactly the same way they apply to the federal government apply to the states via the due process clause of the 14th Amendment

3. due process clause: "states can't deprive any person of life, liberty, or property without due process of law"

a. some things that are in the form of properly passed legislation are still not law because they are so violative in principle

b. Fundamental Rights Analysis: Court says any deprivation of a fundamental right is an arbitrary act of government that is not permissible

4. Fundamental Rights formulations used by the Court:

a. test: "Does it violate those 'fundamental principles of liberty and justice which lie at the base of all our civil and political institutions?" Palko
(1) this is a narrow articulation; suggests it is necessary rights only

b. test is whether the procedure is necessary to an Anglo-American regime of ordered liberty [is it an essential part of our system?] Duncan v. LA (1968)

B. Substantive Due Process: social and economic regulations

1. Background:

a. Lochner v. New York (1905): they looked at how well the means serve the end that is asserted

b. then: West Coast Hotel Co. v. Parrish (1937): constitution speaks only of liberty, not specifically of freedom of contract

c. Nebbia v. NY (1934): price control is only unconstitutional if it is arbitrary, discriminatory, or demonstrably irrelevant to the policy the legislature is free to adopt, and hence an unnecessary and unwarranted interference with individual liberty"

2. Current rule for social and economic regulations: rationally related to a legitimate governmental purpose

3. US v. Carolene Products: Whether to regulate or ban is Congress's decision and the court can't say the weighed the evidence incorrectly (lots of deference)

4. Williamson v. Lee Optical (1955): the law does not have to be logically consistent with its aims in all respects in order to be constitutional; it's enough that there is an evil which needs correction and it might be thought that the law is a way to do this

5. Ferguson v. Skrupa (1963): social/ economic regulation; no real inquiry into the means and ends here; no test used; Court just says rationally related to a governmental purpose

III. Fundamental Rights and Equal Protection

A. Education and Underclass:

1. Education is not a constitutional right, but when it is totally denied to a discrete underclass of children, while freely provided to other children, only a law furthering a 'substantial' state goal will satisfy equal protection

2. appropriate standard for evaluating the law: it must be shown to futher a substantial state interest Plyer v. Doe 1982

B. Skinner v. Oklahoma (1942): (Procreation and different punishments)

1. Law struck down because two crimes which are basically the same (theft and embezzlement) are not equally punished; one is subject to the provision and the other is not; when the law treats people who have committed basically the same offense in completely different manners, it has invidiously discriminated

2. The law deals with a fundamental right: the right to procreate

3. proper standard of review: strict scrutiny

C. Griswold v. CT (1965):

1. fundamental right to privacy: seems to be about a privacy right to use contraception, not a blanket rule of privacy

2. Marriage: law impinges the intimate relationship between husband and wife

3. Court notes there are less restrictive means available

4. Concurrence: liberty = right of marital privacy; 9th Amendment shows there are framers thought there were other fundamental rights protected from governmental infringement

a. Note: 9th Amendment deals with rights retained by the people; people have right to add or subtract from rights in the constitution

D. Eisenstadt v. Baird (1972): if married people have the right to use contraceptives, then there is also such a right for unmarried people

1. violation ep (can' provide dissimilar treatment for married and unmarried people)

2. Right in Griswold was the right "to decide whether to bear or beget a child"

a. protect the right to have sex without having a child? fundamental?\

E. Carey v. Population Services International (1977): restrictions on distribution of contraception burden the freedom to make decisions re: child bearing; therefore, can only be justified by a compelling state interest and must be narrowly drawn to the interest

IV. Abortion and Family

A. Roe v. Wade (1973)

1. this right of privacy includes a woman's right to choose to terminate preganancy

2. since it is a fund. right, standard= strict scrutiny (comp. int. & narr. tail.)

3. Interests:

a. protecting health of woman: compelling after 1st trimester; regulations that are "reasonably related" to the health & safety of the woman ok

b. the state interest in the potential life of the fetus becomes compelling after viability because it could survive on its own; then it can be regulated and/ or banned

c. the Court makes it clear that you have to permit women to have abortions to protect their lives

B. Fundamental Rights Analysis: right/ liberty interest v. state's interest

1. is a liberty or fundamental right at stake? (see formulations above; see past rights) (keep in mind: this is the right the PL is asserting)

a. traaditions and history of our people, precedent, etc.

b. if yes, the state interest must be compelling

c. if not, then only rational basis scrutiny applies

2. what is the asserted state interest?

3. is it compelling?

a. to determine whether the interest was compelling, the Roe court looked at history, science, a bit of religion, etc.

b. do the analysis for both compelling and non-compelling interest

C. When doing the analysis: Keep clear the right being asserted by the individual and the interests that the government says that it has

1. right: restriction on the right to have an abortion

2. the state argues first that there is no fundamental right, and rational basis scrutiny applies

3. the state's next argument is that even if there is heightened scrutiny, the state interest is strong enough

4. what is at issue is the right alleged by the Plaintiff, not the right(s) of the fetus

D. Abortion Funding: 

1. government paid for the pregnancy and delivery, but does not pay for abortions

2. the argument is that the funding is contingent on an unconstitutional condition

3. is this a refusal to subsidize or is it a burden on the exercise of the right?

a. same analysis as used in first amendment

4. Maher v. Roe (1977):

a. Court held lack of abortion funding does not impinge on a fundamental right

(1) Roe does not limit a State's ability to make a choice to value birth over aboriton and to implement that decision via allocation of public funds

b. woman suffers no disadvantage as a consequence of the State's decision to fund the childbirth

c. the regulation does not impinge on the fundamental right created by Roe

(1) there is a difference between direct state interference with a protected activity and state encouragement of an alternative activity

d. it can be sustained on rational basis

E. Parental Notification and Consent: 

1. minors have reproductive rights: the parents cannot veto the minor's decision and that the parent's interest in the pregnancy can't outweigh the interest of the minor

2. Parental Consent: the Court has said that there has to be a judicial bypass alternative in a procedure requiring parental notification/ consent (showing of mature enough to make the decision or in best interests to not tell parents)

a. the only open question is whether one parent notification is okay even if no judicial by pass mechanism is attached to the law

(1)  Casey and Webster say that it is an open question

3. Analysis: 

a. 1= whether the minor has the right at all [yes: see Bellotti and Powell]

b. 2= is the interest of parental consent compelling?

4. Minors have right to decisions of procreation and contraception (Carey)

5. note: state interest in protecting an immature minor is greater than in protecting an adult, so bit less scrutiny is warranted

V. FAMILY

A. Moore v. City of East Cleveland (1977)

1. regulation which narrowly defined 'family' for dwelling purposes struck down as violating a fundamental right (right of choice in matters of marriage and family life); 

2. the family is "deeply rooted in this Nation's history and tradition" and that concept is not limited to the nuclear family

B. Right to divorce: some argue that to make divorce conditional upon a showing of fault= burden on some spouse's freedom to choose to associate with another in marriage

1. no-fault divorce seems implied unless the state can show a strong interest in the fault requirement

C. Marriage while in Prison- Turner v. Safley (1987): Court invalidated a regulation that permitted inmate to marry only when the superintendent found compelling reasons to grant permission; Court said the regulation was an exaggerated response to security objectives

D. Troxel v. Granville (2000): parents have to be able to decide what is in their children's best interest absent something more than a judge's disagreement

a. right of parents as "to control the care, custody, and upbringing of their children"; right about decisional autonomy

E. Reno v. Flores (1993): lesser right of being released to strangers; govt. only has to pass RB review

F. Stanley v. IL (1972): violation of EP to presume unmarried fathers are unfit parents

G. Tradition and Level of generality debate: does the particular practice have to have been protected or are we looking instead at a principle that has been traditionally protected

1. Micheal H. claimed to be the father of a child born by a woman who was married to another man; CA courts relying on the presump. rejected his claim of paternity

2. Scalia: due process protection requires that the liberty interest be fundamental and that it be an interest traditionally protected by society

a. no tradition of protecting the relationship between children and their adulterous fathers in this kind of situation

b. Scalia:  the only relevant consideration is tradition at the most specific level of generality b/c that gives direct guidance to the Court

(1) adulterous relationships have not been traditionally protected

(2) traditions have protected the marital family

c. disadvantages: developments and progress society has made are not taken into account; also malleable

VI. ABORTION

A. Webster v. Reproductive Health Services (1989) (5-4 court; this is a plurality opinion)

1. prohibition on the use of public funds for abortion is still constitutional

2. Test used by the plurality:

a. they use the formulation that this 'permissibly furthers' the state's interest

b. they say that is it "reasonably designed to further a legitimate governmental interest" (like rational basis)

3. note: the opinion describes the right as a liberty interest, not a fundamental right

4. O'Connor opinion: there is no undue burden, which means that the law is legal

5. Blackmun (concurrence/ dissent) opinion disregards the fundamental right explained in Roe

B. undue burden test: the only thing subject to strict scrutiny in the past cases were unduly burdensome restrictions; before unduly burdensome, the only test that must be met is rational relationship

1. if the court finds that there is no fundamental right, that is not the end of the analysis; still have to do rational basis analysis; if there is no fundamental right, then it is routine social and economic legislation, which is subject to rational basis scrutiny

C. Planned Parenthood of Southeastern PA v. Casey (1992):

1. woman has a right to choose whether to terminate a pregnancy

2. women who choose to have an abortion must be able to have an abortion before viability without undue interference

3. state has power to restrict abortions after viability, if there are health/life exceptions

4. The choice to terminate a pregnancy is a liberty interest

5. general rule: where reasonable people disagree, the government can adopt one position or the other

a. exception: when the choice intrudes upon a protected liberty

b. the decisions here are central to dignity and autonomy, and therefore part of the liberty protected by the 14th Amendment

6. Question is what is a protected liberty and whether that debate should be left to the legislature

a. if you are debating a right that is fundamental, the debate should not be left to legislature

b. substantive due process protects certain intimate and personal choices that are central to personal dignity and autonomy and are central to liberty

7. undue burden test (not the same as in other opinions)

a. an undue burden is unconstitutional

b. test: "a law is an undue burden if it has the purpose or effect of imposing a substantial obstacle in the path of a woman seeking to have an abortion" (does it impose a substantial obstacle)

c. it is okay to implement mechanisms that show respect for life and those trying to persuade women to not have an abortion so long as those mechanisms are not a substantial obstacle

D. Stenberg v. Carhart (2000)

1. NE law that prohibited partial birth abortions was challenged; law struck down

2. three principles governing the decision

3. Reasons this law unconstitutional

a. no health/ life exception: note this exception is relevant to health during pregnancy and "where state regulations force women to use riskier methods of abortion"
b. imposes an undue burden (under Casey)

(1) one would never know when performing the most usual procedure whether one might be penalized, based on the way the fetus is situated; chilling effect

4. Kennedy dissent: (but he authors the Casey opinion): states have an interest in banning procedures it thinks causes people to become insensitive to life

5. note: asserted interests (concern for the unborn, preventing cruelty, and integrity of the medical profession) seem to be called into question b/c the method permitted is as gruesome as the one banned.

VII. Adult Consensual Sexual Relations: Homosexual Sodomy? 

A. Bowers v. Hardwick (1986)

1. challenge to GA law banning sodomy; law upheld

2. Court says no connection between family, marriage, procreation, and same sex intimacy

3. not a fundamental right

a. not "implicit in the concept of ordered liberty"

b. not "deeply rooted in the history and tradition" of the Nation

c. traditionally, the conduct has been forbidden

4. Dissent: Fundamental right at issue= the right to be left alone

5. Dissent: rationale of the opinion should apply equally to married/ unmarried/ heterosexual/ homosexual couples

B. how would one argue that the law is unconstitutional

1. Rights

a. right to be let alone

b. right to sexual intimacy

c. right to nonprocreative sex?

d. protection of intimate personal choices (recognized in Casey) [how do you determine which intimate personal choices are protected] (central to dignity and autonomy)

e. self-defining decisions: defining attributes of personhood (back to the debate of choice to be gay v. trait one is born with)

f. right to shape your sexual relations?

2. Casey said particular things are protected under Substantive Due Process b/c they are choices central to personal dignity and autonomy

3. tradition (note: the importance of level of generality; they don't use narrow level)

4. Romer then leaves open the question of what the status is of Bowers

VIII.  Right to determine the time and manner of one's death

A. Cruzan v. MO Department of Health (1990)

1. whether Cruzan has the right to refuse treatment?  court assumes so to move on

2. State has a procedural safeguard that says that incompetent person's wishes must be shown by clear and convincing evidence before someone acting for that person can withdraw life support; Note: the state is looking for evidence of her intent

3. Court frames the issue as whether the Constitution prohibits this procedural safeguard?  They hold that it does not

4. State interest= preservation and protection of human life

5. Due process clause does not require the State to give judgment to anyone but the patient; no indication that family view would be the same as the patient's

6. O'Connor concurrence: certainly this would be a due process violation against a competant person; might have to give the family the right to decide in order to protect the patient's liberty interest

7. Scalia concurrence: State has always been allowed to prevent suicide

8. dissent: state's interest in life cannot be abstract/ separate from that person's interest in living that life; only state interest is in getting accurate information about her wishes

9. tradition: is there a tradition one way or the other?

a. no tradition at all: this is new

b. tradition against: Scalia argues this is a suicide and tradition says that suicide is wrong; doesn't say how is thinks this is suicide rather than medical treatment

c. tradition for: history of a right to refuse medical treatment

d. note: again this has to do with levels of generality

10. interests on the other side: "unqualified" interest in human life

11. no clear standard of review applied: says the state's interests are "more substantial than normal"

12. decision is very narrow

B. Washington v. Glucksberg (1997):

1. issue= whether WA law banning assisted suicide violates the substantive due process of the 14th Amendment?  No. (law upheld)

2. Tradition/ Right asserted:

a. has always been a crime in WA to assist suicide

b. asserted right= right to make end-of-life decisions free from government interference

c. due process does not protect all important, intimate, personal decisions

d. concl: right is not a fundamental liberty interest; therefore, rational basis applies

3. Interest(s):

a. unqualified interest in the protection of human life

b. interest in protecting a vulnerable group from abuse, neglect, and mistakes

c. interest in protecting the sick and disabled from prejudice and negative stereo-types

d. interests are unquestionably important and legitmate; the ban is reasonably related to this

C. Court says decision to end one's life is not protected: no right to suicide/ assisted suicide and the same is true for terminally ill people who are mentally competent

1. it is true that lots of the liberties protected by due process are 'personal autonomy' decisions, but not all 'personal autonomy' decisions are so protected; and this one is not

a. note: this does not give much guidance about what is and is not covered
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