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1. Article III covers 7 important topics concerning the federal judiciary; 

a. = the initial words of Art III – “the judicial power of the US shall be vested” - - created a federal judicial system;”

b. = Art III vests the judicial power “in one SC and in such inferior cts as Congress may from time to time ordain and establish”

c. = Art III ensures the independence of the fed judiciary by according all federal judges life tenure, “during good Behaviour,” and salaries that cannot be decreased during the time in office; 

d. = Art III § 2 defines the federal judicial power in terms of 9 categories of “cases and controversies;” these 9 categories fall into 2 different types of provisions; 

i. = one set authorizes the fed cts to vindicate and enforce the powers of the fed gov’t (i.e., fed cts have authority to decide all cases arising under the Constitution, treaties and laws of the US); 

1. = additionally, the fed cts have authority to hear all cases in which the US is a party. The fed gov’ts powers in the area of foreign policy are protected by according the fed cts authority to hear all cases affecting the ambassadors and other public ministers and consuls; 

2. = to hear all cases of admirality and maritime jurisdiction; and to hear cases between a state, or its citizens of the same state claiming land in other states; 

ii. = a second set of provisions authorizes the fed cts to serve an interstate umpiring function, resolving disputes between states and their citizens; Art III gives the fed cts the authority to decide controversies between 2 or more states, between a state and citizen of another state, between citizens of different states, and different citizens of the same state claiming land in other states; 

e. = Art III allocates judicial power btw the SC and the lower fed cts; Art III stats that the SC has original jurisdiction over cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party; in all other cases, the SC is granted appellate jurisdiction, both as to law and fact, subject to “such exceptions and under such regulations as Congress shall make;”

f. = Art III prescribes that the trial of all crimes, except in cases of impeachment, shall be by jury; it also requires that the trial shall occur in the state where the crime was committed; 

g. = Art III provides that treason shall consist only in “levying war” against the US or giving aid or comfort to the enemy and that no person shall be convicted of treason except on testimony of two witnesses or confession in open court. Art III concludes by stating that Congress has the power to prescribe the punishments for treason, but that “no Attainder of Treason shall work corruption of blood, or Forfeiture during the Life of the Person attained.” In other words, the traitor’s heirs and descendents may be punished only for their own wrongdoings.

Constitutional Law - - Professor Laughlin

Judicial Review

Monday, May 6, 2002

2. Judicial Review

a. Art III never expressly granted the fed cts the power to review the constitutionality of federal or state laws or executive actions

i. 2 theories have been advanced

1. = either the silence reflects the shared understanding that cts possess the authority for constitutional review and it was thought unnecessary to enumerate this; 

2. = maybe the silence reflects a failure by the Convention to consider the issue in drafting the Constitution or even the assumption that cts would not have this authority; in fact, cts could still exist as in the case of the UK, where the cts have the power to hear civil and criminal cases, but not to declare unconstitutional gov’t actions (i.e., the House of Lords has the power); 

ii. federal cts are cts of limited jurisdiction (3 primary restrictions)

1. = Art III of the Constitution defines the scope of fed ct authority (i.e., subject matter jurisdiction); moreover, judicial interpretation of Art III has created doctrines that serve to restrict access to the fed cts (i.e., standing, mootness, ripeness and the political question doctrine); 

2. = congress may be able to limit the fed ct jurisdiction; the SC has held that a fed ct may hear a matter only where there is both constitutional and statutory authorization; thus statutes may limit the jurisdiction of the fed cts and the reach of the judiciary’s power; 

3. = moreover, under Art III § 2, Congress has the power to create “exceptions and regulations to the SC’s appellate jurisdiction,” albeit this is a disputed and contentious issue; 

b. Central themes

i. Separation of powers

1. = examination of constitutional and statutory limits on the fed judicial power inevitably entails the consideration of SOP and federalism concerns; 

2. = from a SOP perspective, a decision about the appropriate content of the constitutional and statutory limits on fed judicial power is a question about the proper role for the fed judiciary in the tripartite system of American gov’t; 

3. = determining the court’s constitutional authority or deciding Congress’s ability to control fed ct jurisdiction inescapably involves SOP analysis; 

ii. Federalism concerns

1. = because st cts are the primary alternative to the fed cts, the scope of the fed judicial power is crucial in determining the authority of the st cts; 

2. = expansion of fed judicial authority may be defended on federalism grounds as necessary to protect the interests of the fed gov’t from state intrusion; 

3. = but at the same time, increased fed ct review can be opposed on federalism grounds as usurping power properly reserved to the states; 

c. Authority for judicial review

i. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803); 

1. = Marbury v. Madison established the authority for the judiciary to review the constitutionality of executive and legislative acts; although the SC was not explicitly given the power of judicial review in the Constitution, the power has existed ever since Marbury; 

2. = Chief Justice Marshall’s rationale was that since Art III of the Constitution extends federal judicial power to all cases or controversies arising under the laws and Constitution of the US, the SC is obligated to treat the Constitution as law and when the facts of a case require it, decide the case in conformity with the Constitution even if that means ignoring other laws; 

ii. Martin v. Hunter’s Lessee, 14 US (1 Wheat) 304 (1816)

1. = in Martin, there were two conflicting claims to certain land in Virginia. Martin claimed title to the land based on inheritance from Lord Fairfax, a British citizen who owned the property; 

2. = the US and England had entered into two treaties protecting the rights of British citizens to own land in the US; however, Hunter claimed that Va had taken the land before the treaties came into effect, and hence, Martin didn’t have a valid claim to the property; 

3. = Although the SC issued a writ of error ruling that the federal treaty was controlling and that it established Lord Fairfax’s ownership, the Va Ct of App declared that the SC lacked authority to review state ct decisions; 

4. = J Story argued that the Constitution presumed that the Sc could review state court decisions reasoning that the Constitution creates a SC and gives Congress discretion whether to create lower fed cts; BUT if Congress chose not to establish such cts, the SC would be powerless to hear any cases, except for the few within its original jurisdiction, unless it could review state ct rulings; 

5. = moreover, J Story explained the importance of SC review of state decisions stating that “judges of state cts are, and always will be, of as much learning, integrity and wisdom as those of courts of the US,” the Constitution is based on a recognition that “state attachments, state prejudices, state jealousies and state interests might sometimes obstruct or control or be supposed to obstruct or control, the regular administration of justice;”

iii. Cohens v. Virginia, 19 US 264 (1821); 

1. = 2 brothers were convicted in Va state ct for selling lottery tickets in violation of Va law; the Δs sought review in the US SC because they claimed the Constitution prevented them from being prosecuted for selling tickets authorized by Congress; Va argued that the SC had no authority to review state ct decisions in general, and, in particular, review was not allowed in criminal cases and in cases where a st government was a party; 

2. = the SC reaffirmed the constitutionality of § 25 of the Judiciary Act and the authority of the SC to review st ct judgments; the Ct reasoned that cts often could not be trusted to adequately protect fed rights because “in many states the judges are dependant for office and for salary on the will of the legislature;”

iv. Cooper v. Aaron, 358 US 1 (1958)

1. = fed cts also have the authority to review the constitutionality of state laws and actions of state officials; 

2. = A fed DC ordered the desegregation of the Little Rock, Arkansas public schools; the state disobeyed this order, in part, based on a professed concern that compliance would lead to violence, and in part, based on a claim that it was not bound to comply with judicial desegregation decrees; 

3. = the SC rejected this position declaring that “Art VI of the Constitution makes the Constitution, ‘the supreme Law of the Land…Marbury v. Madison…declared the basic principle that the federal judiciary is supreme in the exposition of the law of the Constitution, and that principle has ever since been respected by this Court and the Country, as a permanent and indispensable feature of our constitutional system…every state legislator and executive and judicial officer is solemnly committed by oath to support this Constitution;”
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3. Limitations on judicial review

a. constitutional vs prudential requirements

i. the ct had declared that some of the justiciability doctrines are a result of its interpretation of Art III of the US Constitution; Art III § 2 defines the federal judicial power in terms of nine categories of “cases” and “controversies.”  The SC has repeatedly stated that the cases and controversy requirements impose substantial constitutional limitations on the federal judicial power; 

ii. the ct has said that other justiciability doctrines are derived from prudent judicial administration; the ct has decided that in certain instances, wise policy militates against judicial review; 

iii. the distinction between constitutional and prudential limits on federal judicial power is important because Congress, by statute, may override prudential, but not constitutional, restrictions (since prudential constraints are not derived from the Constitution); 

iv. 4 reasons why justiciability requirements are good

1. = are closely tied to separation of powers; consequently, judiciability requirements define the judicial role; they determine when it is appropriate for the fed cts to review a matter and when it is necessary to defer to the other branches of gov’t;

2. = the justiciability doctrine conserve judicial resources, allowing the fed cts to focus their attention on the matters most deserving of review; 

3. = the justiciability doctrines are intended to improve judicial decision making by providing the fed cts with concrete controversies best suited for judicial resolution; 

4. = the judiciability doctrines also promote fairness, especially to individuals who are not litigants before the ct; the judiciability doctrines generally prevent the fed cts from adjudicating the rights of those who are not parties of a law suit; 

b. prohibition against advisory opinions

i. it is firmly established that fed cts cannot issue advisory opinions; many of the policies described in the previous section are served by the prohibition of advisory opinions; 

1. = SOP is maintained by keeping the cts out of the legislative process; 

2. = judicial resources are conserved because advisory opinions might be requested in many instances in which the law ultimately would not pass the legislature; (waste of political and financial capital); 

3. = the prohibition against advisory opinions helps ensure that cases will be presented to the ct in terms of specific disputes, not as hypothetical legal questions; 

ii. in order for a case to be justifiable and not be an advisory opinion, 2 criteria must be met: 

1. = there must be an actual dispute between adverse litigants; 

2. = in order for a case to be judiciable and not an advisory opinion, there must be a substantial likelihood that a fed ct decision in favor of a claimant will bring about some change or have some effect; 

c. Standing

i. is the determination of whether a specific person is the proper party to bring a matter to the ct for adjudication; the SC has declared that “in essence the question of standing is whether the litigant is entitled to have the ct decide the merits of the dispute or of particular issues; 

ii. values served by limiting standing; 

1. = the standing doctrine promotes separation of powers by restricting the availability of judicial review; 

2. = standing is said to serve judicial judicial efficiency by preventing a flood of lawsuits by those who have only an ideological stake in the outcome; 

3. = standing is said to improve judicial decision making by ensuring that there is a specific controversy before the ct and that there is an advocate with a sufficient personal concern to effectively litigate the matter; 

4. = standing requirements are said to serve the value of fairness by ensuring that people will raise only their own rights and concerns and that people cannot be intermeddlers trying to protect others who do not want the protection offered; 

5. Art III constitutional requirements for standing

6. = the π must allege that he or she has suffered or imminently will suffer an injury; 

7. = the π must allege that the injury is fairly traceable to the Δ’s conduct; 

8. = the π must allege that a favorable federal ct decision is likely to redress the injury; 

iii. Prudential requirements for standing

1. = a party generally may assert only his or her own rights and cannot raise the claims of 3rd parties not before the ct; 

2. = a π may not sue as a taxpayer who shares a grievance in common with all other taxpayers; (however, in its most recent decision, the Sc indicated that the bar on citizen suits, obviously quite similar to the limit on taxpayer suits, is constitutional and not prudential); 

3. = a party must raise a claim within the zone of interests protected by the statute in question; 

iv. 4 Exceptions to standing

1. = a person may assert the rights a 3rd party not before the ct if there are substantial obstacles to the 3rd party asserting his or her own rights and if there is reason to believe that the advocate will effectively represent the interests of the 3rd party; 

2. = third party standing is permitted when an individual asserts the rights of 3rd parties where there is a close relationship between the advocate and the 3rd party; 

3. = the overbreath doctrine permits a person to argue only that a statute is unconstitutional as it is applied to him or her; the individual cannot argue that a statute is unconstitutional as it is applied to 3rd parties not before the court; 

4. = an association or organization can sue based on injuries to itself or based on injuries to its members; 

v. Taxpayer standing

1. = the ct first stated that a taxpayer does not have standing due to their status; the ct reasoned that 

a. = a federal taxpayer’s interest is too minute; and 

b. = a federal taxpayer has no personal interest in the statute that he challenges. The ct also feared that this type of litigation, if allowed, would open the floodgates and render the judiciary ineffective; 

2. = the rule in Frothingham v. Mellon was revised by Flast v. Cohen because the Frothingham ignored the need to make sure that certain kinds of legislation were immune from judicial review; Flast holds that for a taxpayer to have standing, 2 conditions must be met: 

a. = the taxpayer must attack an expenditure that is an exercise of Congressional power under the Taxing and Spending Clause and; 

b. = the taxpayer must show that the challenged expenditure exceeds a specific constitutional limitation on the taxing and spending power; 

vi. Voters

1. = recently the ct held in FEC v. Akins that group of voters could sue to compel the American Israel Public Affairs Comm’t to disclose information concerning membership, contributions and expenditures; 

2. = the ct held that the Flast test was inapplicable and the the πs met all three prongs of the constitutional standing test; it was held that the lack of access to particular information that might prove helpful in voting constituted harm that was concrete and particularized; 

vii. Member of Congress

1. = individual legislators do not have standing to challenge in judicial proceedings legislative actions that simply diminish thei collective political power without affecting their private interests; this was held in Raines v. Byrd where the ct said that the legislators who would have their power diminished by the Line Item Veto Act were not harmed since their injury was “institutional” and “wholly abstract and widely dispursed”

2. = however, the ruling in Byrd does not preclude all suits from legislators: in Powell v. McCormick the ct had ruled that Powell could sue over his exclusion to the House of Reps and loss of salary; 

3. = the ct in Coleman v. Miller allowed Kansas legislators to sue because of the pending legislation nullified their vote on future occasions, something that was not present in the Raines case; In Coleman, the interested parties were 20 legislators who sought a writ of mandamus to compel state officials to recognize that the state house had not ratified the proposed child labor amendment that carried only if the lt gov’s tie breaking vote was counted; 

d. Ripeness & Mootness

i. Is a justiciability doctrine determining when review is appropriate; ripeness determines when the litigation can occur; specifically, the ripeness doctrine seeks to separate matters that are premature for review, because the injury is speculative and never may occur, from those cases that are appropriate for fed ct actions; 

ii. = the SC has stated that in deciding whether a case is ripe it looks primarily to 2 considerations

1. = the hardship of the parties of withholding ct consideration; 

2. = the fitness of the issues for judicial decision; 

3. = consequently, the focus on whether there is sufficient injury without preenforcement review seems inextricably linked with the constitutional requirement for cases and controversies, whereas the focus on the quality of the record seems prudential; 

iii. = Mootness

1. = An actual controversy must exist at all stages of fed ct proceedings, at both the trial and appellate level; 

2. = if events subsequent to the filing of the case resolve the dispute, the case should be dismissed as moot; 

e. The political question doctrine

i. The PQD refers to subject matter that the ct deems to be inappropriate for judicial review; although there is an allegation that the Constitution has been violated, the fed cts refuse to rule and instead dismiss the case, leaving the constitutional question to be resolved in the political process; 

ii. = the SC has held that certain allegations of unconstitutional government conduct should not be ruled on by the fed cts even though all of the jurisdictional and other justiciability requirements are met; 

iii. the ct has said that constitutional interpretations in these areas should be left to the politically accountable branches of government, the President and Congress; 

iv. Baker v. Carr, 369 US 186 (1962) 6 tests; 

1. = “prominent on the surface of any case held to involve a political question is found a textually demonstrable commitment of the issue to a coordinate political department; 

2. = or a lack of judicially discoverable and manageable standards for resolving it; 

3. = or the impossibility of deciding without an initial policy determination of a kind clearly for non-judicial discretion; 

4. = or the impossibility of a ct’s undertaking independent resolution without expressing lack of the respect due coordinate branches of government; 

5. = or an unusual need for unquestioning adherence to a political decision already made; 

6. = or the potentiality of embarrassment from multifarious pronouncements by various departments on one question; 

v. Is PQD prudential or constitutional?

1.  = the political question doctrine might be treated as constitutional if it is thought to be based on SOP or textual commitments to other branches of government; 

2. = on the other hand, the doctrine is prudential if it reflects the cts concerns about preserving judicial credibility and limiting the role of an unelected judiciary in a democratic society; 

vi. Foreign Affairs; 

1. = the SC has held that the determination of when war begins or when war ends is left to the political branches of gov’t’ 

2. = the SC has held that the recognition of foreign government is a political question; 

3. = the SC has held that many issues concerning the ratification and interpretation of treaties pose political questions; 

4. = fed cts frequently have declared challenges to the President’s use of war powers to constitute a political question; 

vii. impeachment and removal from office

1. Nixon v. US, 506 US 224 (1993)

a. = Nixon involved federal district ct judge Walter Nixon who had been convicted of making false statements to a grand jury; J. Nixon refused to resign from the bench and continued to collect his judicial salary while in prison; 

b. = the House of Rep adopted articles of impeachment; the Senate, created a committee recommending removal from office and the Senate voted accordingly; 

c. = Nixon argued that Senate violated Art I § 3 of the Constitution because the entire Senate had to sit and hear the evidence; he contended that use of a comm’t violated the law; 

d. = SC held that the language and structure of Art I § 3 demonstrates a textual commitment of impeachment to the Senate stating that the Framer’s deliberately separated the two forums to avoid raising the specter of bias and to ensure independent judgments; 

f. Congressional controls of fed ct jurisdiction

Insert Rider A: 

“However, the very Art III which creates the judicial power contains a phrase which states that the appellate jurisdiction of the SC shall be subject to such exceptions and regulations as Congress shall make.  In this case, it is one of those exceptions which Congress is trying to make in the statute mentioned in the last paragraph of the question. 

Usually Congress uses this power to expedite the administration of justice. For example, putting a monetary lower limit on cases which can be brought on the basis of diversity of citizenship prevents the fed cts from being cluttered with diversity cases where not much is at stake. Serious questions arise, however, when it appears that the Congress may be using the power to prevent the Court from exercising the power of judicial review.  The only time that has ever happened and the Court has passed directly on it, is in a case after the Civil War.  The SC, without much analysis, simply said that Congress has the power to make such exceptions to the Court’s jurisdiction, and that Congress made one and that was that. See e.g., Ex Parte McCardle. 

Perhaps this was because the SC was not eager to tangle with the Reconstruction Congress.  Since then, however, many writers and some justices have tried to come up with a rationale which would limit Congress’ power to make such exceptions.  One, for example, suggests that the power must be exercised consistent with the “orderly administration of justice,” and cannot cut into the “essential functions of the SC. 


In the post-Civil War case the petitioner could have raised the constitutional issue by a different route. In our case, Congress seems to be intent on keeping this particular question from ever reaching the SC.  This might be enough to make this statute unconstitutional. 


On the other hand, there are a few constitutional scholars who have argued that this clause does give Congress unlimited power to cut into the SC’s jurisdiction.  They argue that this seldom-used power of Congress to pull the rug out from under the SC, ironically legitimizes the SC’s function because it makes it clear that the Court exercises it’s power based upon the consent of the people.  If that philosophy were to prevail here the appeal would have to be dismissed. However, for completeness in this answer, I am going to assume that the SC would find a limiting rationale for the exceptions clause of Art III and thus would precede to the substantive issues in the case. 

g. Antiterrorism and Effective Death Penalty Act of 1996
Insert Rider B: 

In the 1990s, Congress has enacted significant restrictions on fed ct jurisdiction.  For example, the Antiterrorism and Effective Death Penalty Act of 1996 limits the availability of federal habeas corpus relief, especially by precluding successive habeas corpus petitions without the express permission of the ct of appeals; 

In Felker v. Turpin, 518 US 651 (1996), the Court upheld this provision’s restriction on SC review of court of appeals decisions by concluding that there remained some opportunity for Sc review: writs for habeas corpus filed directly to the SC; Some scholars have contended that Felker seems to stand for the proposition that any continuing basis for SC review, no matter how unlikely, is sufficient to make a restriction on jurisdiction constitutional, as the SC had not granted an original habeas petition since 1925. 

Additionally, the AEDPA and the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 significantly restrict federal court jurisdiction over certain immigration matters. The AEDPA greatly restricts the ability of fed cts to review deportation orders.  Additionally, the Act expressly deletes the prior provision in federal law that permitted habeas corpus review of claims by aliens who were held in custody pursuant to deportation orders.  The law thus appears to foreclose all judicial review of deportation orders. 

Congress further restricted judicial review in the Illegal Immigration Reform and Immigrant Responsibility Act of 1996.  This law repealed a long standing provision that authorized judicial review in the circuit cts of appeals and guaranteed habeas corpus upon detention. 
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4. Sovereign immunity as a limit on the federal judicial power; 

a. A major limitation on the federal judicial power – and not on the authority of st cts as well – is the doctrine of sovereign immunity; sovereign immunity in the fed cts is based on the SC’s interpretation of the 11th Amendment; 

b. The 11th Amendment states: “the judicial power of the US shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the US by citizens of another state, or by citizens or subjects of any foreign states; 

i. As interpreted, the 11th Amend prohibits suits in fed cts against st governments in law, equity or admirality, by a state’s own citizens, by citizens of another state, or by citizens of foreign countries; 

ii. Additionally, the SC recently held that sovereign immunity bars suits against the state gov’ts in st cts w/o their consent; 

iii. The ct thus has ruled that there is a broad principle of soverign immunity that applies in both fed and st cts; the 11th Amend is a reflection and embodiment of part of that principle; 

iv. As J. Kennedy stated in Alden v. Maine, “soverign immunity derives not from the 11th Amendment but from the structure of the original constitution itself; 


c. Unwilling to trust st cts entirely to enforce and uphold the Constitition and fed laws, the SC has devised a number of ways to circumvent the broad prohibition of the 11th Amend and to ensure fed cts review of allegedly illegal state actions; 

d. Two theories have been advanced for soverign immunity; 

i. Constitutional limit on subject matter jurisdction for all suits against state governments

1. = one theory is that soverign immunity creates a constitutional restriction on fed cts subject matter jurisdction for all sutis against st governments; 

2. = in this view, the 11th Amendment is part of a broader constitutional limitation on fed ct jurisdiction created by sovereign immunity; 

3. see Alden v. Maine, 1234 US 1, 18 (1890)

a. = held that it would be anomouslous to allow states to be sued by their own citizens. Thus, sicnce Hans, states have been immune to suits both by their citizens and by citizens of other states; 

b. = although it is possible to argue that the constitutional bar only applies to suits brought by citizens of other states, those who advocate this first theory believe that Hans establishes soverign immunity on fed ct jurisdiction barring sutis against a state by its own citizens; 

4. = in other words, the first approach to the 11th Amendment is that fed cts subject matter jurisdiction is limited by the states’ soeverign immunity; 

ii. Limits only diversity suits (inconsistent with Hans)

1. = a second view of the 11th Amendment is that it restricts only the diversity jurisdiction of federal cts; Art III of the Constitution permits subject matter jurisdiction either based on the content of the litigation – for example, federal question jurisdiction – or based on the identity of the parties - - for example diversity jurisdiction; 

2. = therefore, according to this view, the 11th Amend does not bar suits against state based on other parts of Art III. 

3. = most notably, the amendment does not preclude suits based on federal question jurisdiction;’

2. The 11th Amendment (1798)

“The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by citizens of another State, or by Citizens of Subjects of any Foreign State.”

A. Checklist

( Is a state being sued in federal court?

( Who is the plaintiff?

( If a citizen of another state the 11th Amendment expressly forbids the suit.



Except: 14th Amendment claims


( If a foreign citizen, same as above


( Is the plaintiff a citizen of the state being sued?

Most recent authority (Alden v Maine, Seminole Tribe v Florida) and case of first impression (Hans v Louisiana) tend to hold that states are immune from suit in federal court except in these instances:


( Is the claim a 14th Amendment Claim?

If so, the claim is allowed, because the 14th Amendment trumps the 11th Amendment as ruled in Fitzpatrick v Bitzer.

What are 14th Amendment claims?


Due process claims


Equal Protection claims

( Does the claim seek to force a state actor to perform a duty already proscribed to him? (By court or congress)

Ex Parte Young : the suit was allowed to proceed where the attorney general had previously been directed by the court to comply with an order.

( Would the suit force the state to pay out monies from the treasury?

The court held that there was no jurisdiction in these cases in Edelman v. Jordan.

( Does the federal question arise from the Commerce Clause?

Previously allowed, now not.  Union Gas has been overruled by Seminole Tribe v. Florida
B. Spectrum of 11th Amendment Jurisprudence
Question: Does the 11th Amendment Allow a citizen of state N to sue state N in federal court?


YES (Allow all suits from same state citizens)

( Brennan’s dissent in Edelman
( Overruled: Pennsylvania v. Union Gas (1989)

( Ex Parte Young (1908)

( Fitzpatrick v. Bitzer (1976)


( Edelman v. Jordan (1974)

( Seminole Tribe v. Florida (1996)

( Hans v. Louisiana (1890)

( Alden v. Maine(1999)

NO (Allow no suits from same state citizens)


C. 11th Amendment Case Treatment
1. Hans v Louisiana 
134 US 1 (1890)

Hans was suing his own state in Federal court, Louisiana, for failure to pay interest on bonds thus a claim had arisen under Art. I § 10 which bars a state from impairing the obligation of contracts.  

The eleventh amendment has a textual loophole barring plaintiffs from other states from bringing this action in federal court but does not speak to the power of citizens within a state’s borders from bringing an action against that state in federal court. 

“It is true the amendment does so read, … his suit [might me] maintainable, and then we should have this anomalous result,” which does not comport with the intent of the amendments framers who sought to overturn the ruling in Chisholm v Georgia (1793) that states could be sued in federal court for actions arising under federal law.  

The court relies on the language “shall not be construed to extend” as not limiting but language that would seem to allow a more restrictive outcome.  Federalist 81 states: “It is inherent in nature of a sovereignty not to be amenable to the suit of an individual without its consent.”  

The statute granting arising under jurisdiction granted original jurisdiction “concurrent with the courts of the Several States,” and that this qualification tended to show that this quirky jurisdiction asserted should not stand.

2. Ex Parte Young 
209 US 123 (1908)

Young, the Atty. General of Minnesota, lost an injunction hearing in which the plaintiffs (Northern Pacific Railway Company) alleged that the state commission set maximum prices so low that it amounted to a violation under the 14th amendment.

Young sought to enforce the law against NPRC anyway, in violation of the restraining order.

The plaintiffs, in a second federal case, asked the court to hold the Atty. Gen. in contempt – which the court granted and imposed a fine. 

Young brought an action for a writ of habeas corpus arguing that the 11th amendment forbade the federal court to here the original lawsuit.

“The inquiry necessitates examination of the objection that the suit is one, in effect, against the State of Minnesota [prohibited by the Eleventh Amendment].”

“It is argued that the statute does not specifically make it the duty of the Atty.Gen. to enforce it, he has a full discretion and the court can not attempt to control him in the exercise of his discretion.”

“In our view there is no interference with his discretion under the facts herein.  [The court] can only direct action when it is ministerial in nature.  [This injunction] simply prohibits the agent from doing an act which he had no legal right to do.”

“The use of the name of the State to enforce an unconstitutional act to the injury of complainants is a proceeding without authority… It is simply an illegal act upon the part of a state official in attempting by the use of the name of the State to enforce a legislative enactment which is void because it is unconstitutional.”

3.  Edelman v Jordan  
415 US 651 (1974)

“But the relief in Ex Parte Young was prospective only; … the retroactive portion of the district courts ruling here, which requires the payment of money which the court held should have been paid, stands on quite a different footing.  These funds will obviously not be paid out of pocket of petitioner Edelman. … Thus the award resembles far more closely a monetary award against the state itself.”

“As with most areas of the law, the difference between the type of relief barred by the 11th Amendment and that permitted under Young will not in many instances be that between day and night.”  

[5-4] Reversed.

4.  Seminole Tribe of Florida v. Florida (1996)

Indian tribe of Florida sued its state to compel negotiations under Indian Gaming Regulatory Act.  Dist. Ct. denied Florida’s motion to dismiss.  Circuit court affirmed the dismissal.  Supreme Court; Rehnquist, CJ reversed stating:

1. Congress lacked authority under the  I G R A to abrogate the state’s 11th Amendment immunity

2. Ex Parte Young did not apply in light of intricate remedial provisions of I G R A. 

Justice Souter in dissent quoted Justice Marshall reasoning that, “When there is a federal right there should be a federal remedy.”

Union Gas had in 1989 held that the Commerce Clause expressly empowered Congress to abrogate state immunity from suit.  Seminole Tribe expressly overruled Union Gas and confined Congress’ power to abrogate 11th Amendment immunity to power pursuant to the 14th Amendment.

5.  Alden v. Maine  (1999)

The 11th Amendment sits in its high power, as a symbol of complete state immunity from all claims against it denoted by Congress, here when the FLSA (Fair Labor Standards Act) provided a remedy against a state.  The plaintiff took his case to state courts where the State refused to here his concern, and the federal courts, in an opinion by Justice Kennedy did the same.  The court is more concerned with State immunity and “states rights” then with the remedy this plaintiff should be given due to Congressional action.  

 2. Adequate State Grounds

Congress has provided for Supreme Court review of state court decisions in the following circumstances:

 (a) Final judgments, or decrees, rendered by the highest court of a state in which a decision could be had, may be reviewed by the Supreme Court by writ of certiorari where the validity of a treaty or state of the United States is drawn in question or where the validity of a treaty or statute of the United State is drawn into question or where the validity of a statute of any State is drawn into question on the ground of its being repugnant to the constitution, treaties, or laws of the United States, or where any title, right, privilege, or immunity is specially set up or claimed under the Constitution or the treaties or statutes of, or any commission held or authority exercised under the United States.”

- 28 USC §1257

The court has adopted the adequate and independent state grounds test as an additional limit on its authority.  Basically if constitutional questions can be avoided by asserting that a state court came to a decision based on its own state constitution or interpretations of state law then the US Supreme Court will rely on the state courts interpretations. 

This did not happen in Michigan v. Long where David Long was arrested for possession of marijuana which was found in his trunk during a stop of his car.  The Michigan supreme court reversed the lower convictions holding that the sole justification of the Terry v. Ohio search was the protection of the officers near by and that the evidence should be suppressed.  

The Michigan court relied twice on its state constitution but otherwise relied on federal law.  Justice O’Connor said that this is a vexing problem that has been characterized by ad hoc methods of dealing with cases and that because the Michigan Sup. CT. did not expressly say that it was deciding on state grounds, that it was open for review.

 SEQ CHAPTER \h \r 1Article III: The Courts

I. Article III of the Constitution: Outline

A. Section 1: Supreme Court and inferior courts; Judges and compensation (Judges will hold their office "during good behavior": means they have life tenure)

B. Section 2

1. clause 1: Subjects of Jurisdiction

2. clause 2: Jurisdiction of the Supreme Court

3. clause 3: Trial by Jury

C. Section 3: Treason and Punishment of Treason

II. Jurisdiction:

A. Certiorari: Means a decision is reached in a lower state or federal court and a petition is filed for a writ of certiorari, which is a writ issued from the Supreme Court to another court which says to bring the case to the Supreme Court.

B. Kinds of cases the Court likes to hear: Circuit Split (unclarity as to what the federal law is) and Important Constitutional Questions from state courts

III. Marshall's Reading of Article III:

A. why would the Framers spell out original jurisdiction if Congress could just come and add to it? (surplusage)

1. counterargument: may have just been an irreducible minimum

2. counterargument: just an initial distribution

B. Implications of Marshall's view: Congress can except cases from the Court's appellate jurisdiction

C. Rule: Can't add to original jurisdiction, but you can take what's original and make it appellate

IV. Textual Arguments re: Judicial Review:

A. Most say it is not authorized in the Constitution

B. Marshall's argument of tri-partite government structure that without j rev would allow Congress to ignore the Constitution at will

1. counterargument: even if that's true, no special license to review given

2. counter: Congress could pass a law overturning the decision on its own grounds that the court overstepped its constitutional authority.

C. Article III, sec. 2: gets to judicial review of state court decisions if you add to it Supremacy and need for uniformity, but it doesn't get you supreme over other branches

1. Art. III, sec. 2: judicial power to decide cases arising under the constitution; if you give this power, you must look to the constitution to decide what it means

2. Supremacy clause (speaking to state courts)

D. Weschsler says it is

1. per the Supremacy clause, if federal judiciary could not review for conflicts between state and federal laws, then states would have to do it

a) note: Hunter provides reasons states shouldn't do it

2. the correct reading, for him, is that the supremacy clause "binds the judges of the previously independent state"

E. Art. IV, clause 3: judges would violate their oath if they didn't strike down these statutes (doesn't get you far b/c all civil servants said so)

V. Precedents for Judicial Review:

A. Framers' intent= subject of debates

B. Locke: sovereignity is in the people and they delegate it

C. After the Revolutionary War, the possibility of legislative abuse and tyranny became apparent

D. judicial review= one remedy: where statutes conflict with the will of the people (as expressed in the Constitution) judges are governed by the Constitution

VI. Marbury v. Madison (1803) (Judicial Review over state legislation)

A. Establishes judicial review

B. The Case

1. Marbury sued because he was appointed, commision was signed, sealed, not delivered

2. Issue 1: Does Marbury have a right to the commission?  Yes.

a) right comes from Act of Congress that created justice of the peace positions

b) Marbury's commission signed and sealed as per Act; never delivered to him

3. Rule 1: When the last constitutional power of appointment has been done, executive power over officers not removable at will ends

4. once the commission was signed and sealed, the appointment was made

5. Issue 2: Does the laws provide a remedy for Marbury?  Yes. (he's entitled to a writ of mandamus)

a) Government job is to protect rights

6. Rule 2: Where the department head's actions are only political (expressing the will of the President) only examinable politically (not in courts); but where law puts a duty on the head and individual rights depend on the duty, injured can be remedied via laws; since the position was irrevocable, then it is examinable in courts

7. rights to the posititon are protected by law

8. Issue 3: Does Marbury have a remedy? No. The statute giving us the right to issue the writ of mandamus is unconstitutional.

a) Constitution is supreme; therefore, laws which contradict it are void

b) judiciary says what the law is; therefore, if statute and constitution conflict, judiciary must defer to the constitution

c) Textual Argument:

(1) federal judicial power extends to all constitutional cases

(2) when using the power, must look to the constitution

(3) Framers intended the constitution to be a rule for the courts also

C. Tactics of the Case

1. Marshall was able to send a nasty message to Jefferson without losing face from the fact that Madison didn't even recognize the preceedings as legitimate

2. Marshall is only invalidating a small, tiny provision, but it happens to be a provision that had increased the Court power a little

3. However, by doing this he establishes the larger Court power of ability to strike down laws as unconstitutional

4. see notes on Marshall's reading of Article III above

D. Hamilton's Argument in Federalist No. 78:

1. constitution is fundamental law; should be preferred to statutes

2. fact that judiciary makes that determination doesn't mean the judiciary is the most important branch

3. it means the power of the people is supreme

4. judiciary is kind of an intermediary between the people and the legislature to keep the legislature within its limits

E. The Countermajoritarian Difficulty: 

1. Ways to get Around it

a) argument that the court is the voice of the people

b) declaring legislative acts unconstitutional disregards the will of "actual people of the here and now' who elected the legislature

2. There is no Countermajoritarian Difficulty

a) is counter-majoritarian even that much at odds with our system?

b) judicial review isn't countermajoritarian

(1) rate of change of Court personnel make it unlikely the Court will consistently "thwart" Congressional policy

(2) President who serves 2 terms can usually tip the balance

c) Political branches of the national government aren't really democratic, so the Court may actually be contributing to representativeness of government

F. Note: Prof sees this case as a separation of powers case

VII. Non-Textual Justifications for Judicial Review (point: we don't have a good justification for judicial review, but we need it)

A. Hand, "The Bill of Rights"

1. 3 branches were supposed to be separate but equal; they can't be when one has the last word

2. Supremacy Clause doesn't make the judiciary supreme; intented to make sure states abided to limits on their powers

3. Can't be stretched as giving authority to pass on other instances of legislative conflict

4. if power of judicial review did not exist, Congress would be all powerful

5. Decision of the first branch would be final

6. Accepted cannon: infer into the text provisions necessary to avoid defeating the task at hand

7. It is keeping with the effective operation of government for court to assume this power

B. Black, "The Building Work of Judicial Review"

1. Americans believe in a government with limited powers; therefore legitimizing government actions is difficult in a different way

2. Limitations are phrased generally (as they have to be); powers must also be phrased generally

3. This leads to different interpretations

4. Government has to find a way to bring about feelings that even an action that is disagreed with is legitimate

5. since government must be its own judge, must try to find a way to decrease objection about this idea of government as its own judges

a) Decision making body needs a level of independence from the policy-making branches

b) Should have a respect for precedent: knowing when to follow it and when not to

c) Want people who get all the information before deciding and keep the big picture in mind

d) needs to be more than one person (to check each other)

e) imperfection is okay

6. Once a decision has been made, then:

a) look to the "substance and practicalities"

b) even if we're not happy with the decision, must recognize it's the best possible

7. This decision making body is the Supreme Court

a) perhaps the most significant role of the Court has been validation

C. Bickel, Establishment and General Justification of Judicial Review

1. Counter Majoritarian Difficulty (Court goes against the people)

2. statute= product of legislature and executive acting together

3. elected institutions make policy; judicial review counters this

4. judicial review (and its distrust of the legislature) may weaken democracy; instead of people correcting foolish laws, the Court does it

a) this may "dwarf the political capacity of the people

5. Congress now passess laws, thinking if they are unconstitutional, the Court will correct it

6. Judges have the training/mind-set and the actual case proving ground to be the entity to do this

7. Court= sober second thought because of their insulation

D. Brown, "Accountability, Liberty, and the Constitution"

1. accountability is the indispensable condition of legitimacy (used to protect individual rights)

2. Best way to understand accountability is as "a structural feature of the constitutional architecture, the goal of which is to protect liberty"

a) Brown's view of accountability: not just about preferences; something about individual liberties

3. Rights skeptics are suspicious of decision making done by people other than accountable public officials; this includes the courts

4. Brown says people spend time trying to justify the Supreme Court, but really they should be trying to justify the legislative and executive branch

a) it's not about majority rule (as those who see a need to justify the Court think)

b) it's about individual liberties (which is why need to justify legislature)

5. Accountability provisions of the constitution designed to minimize tyranny, not to maximize satisfying preferences

6. If committed to liberty, government should have an institution to protect people's liberty without encroaching on it (judiciary) and hold the other branches accountable

7. Two problems:

a) whatever the system was, it's now majoritarian

b) legislature is the errand boy of the court

E. Brown, Bickel, and Spann Played Against Each Other:

1. Bickel: Courts are undemocratic and should be about majority rule

2. Brown: Courts should be about protecting individual liberties and rights

3. individual liberties does not equal majority rule

4. Spann: the courts are too majoritarian and don't protect individual liberties well enough

F. Spann "Pure Politics"

1. Point: Courts don't really protect minority rights.  Why do we assume they do.

2. Court's use of discretion shows that it exploits the rights of minorities

3. Minorities should prefer to compete in an openly political arena because it is 'pure'

a) allows minorities to accept responsibility for their own interests

G. Readings try to defend judicial Review:

1. Black: When Congress decides things, some agree and some don't; we need an institution to say that what was done was legitimate; says all you need is to agree on the institution ahead of time.  (argument based on legitimacy)

a) independence of institution important

b) specialist in tradition

2. Hand: still agrees that the court is the one to be doing this review

a) somebody has to have the final word

b) without this, it just won't work

3. Bickel: judges are different; can decide with the long-term in mind

a) criticizing judicial review

b) still saying they have a role to play

H. Supervising Inter- and Intra-governmental Relations

1. federal judicial review of state statutes is not controversial (uniformity)

2. review of federal statute has been controversial

I. Preserving Fundamental Values

1. good government should always consider 'certain enduring values'

2. courts best able to do this, they have the time and training, the insulation necessary, etc.

3. they have to work with actual cases, not just abstractions

J. Protecting the Integrity of Democratic Processes

1. "participation-oriented, representation-reinforcing' model:

2. democracy "malfunctions" when process does not deserve trust

VIII. Reader point: start with the assumption that there is no clear textual justification for judicial review, and see what we can come up with (the certain clauses in the constitution may indicate power to review state laws, but not really to review federal powers)

A. functional justifications (say something about the role of the court in our democracy)

B. understand the theories even if we can't yet evaluate them

C. is there a countermajoritarian difficulty? do we think that judicial reivew is inherently difficult?  is the court not countermajoritarian?

D. Keep these questions in mind throughout the course

IX. Sagar: the norms the court announces it is willing to enforce do not exhaust or explain the norms in our constitution

A. ex. President bombing Kosovo: Court will never pass on the constitutionality of this, but that doesn't mean that it was constitutional

B. Sagar opens the idea that the constitution is not just what the court says it is

C. Relation to McCulloch: it had an under enforced norm and an over enforced norm

1. Marshall said it's not appropriate for the Court to have a complicated test about necessity

a) could be argued as an under-enforced norm; maybe Congress should be required to show that their acts relate to the powers

b) taxing power not being allowed at all (because of power of degree) is the underenforced norm.

D. Sagar piece has had lots of academic influence, but not much more; for the most part, we do think and act as if the constitution is what the court says it is

E. Federal courts have constructs in which they do their constitutional analysis

F. Therefore, when the court passes deciding on an area, the area is underenforced

G. It's not right to look at the court passing as a declaration that the action is constitutional

H. "Constitutional norms which are underenforced by the federal judiciary should be understood to be legally valid to their full conceptual limits, and federal judicial decisions which stop short of these limits should be understood as delineating only the boundaries of the federal courts' role in enforcing the norm"

I. judicial decisions are sometimes exercises of judicial restraint and shouldn't be "exhaustive statements of the meaning of the implicated constitutional norms"

X. Other Cases About Judicial Review

A. Martin v. Hunter's Lessee (1816) (judicial review over state courts)

1. Judicial review over state court decisons because state's individual interests get in the way, uniform interpretation of the constitution, state judges aren't independent (lots of times appoint be state leg)

2. VA court refusing to obey a reversal by the Supreme Court

3. VA argument is, "we can interpret the Constitution"

4. Supreme Court disagreed

a) constitution restricts states and gives that power to the feds

(1) ex: Article I, §10

b) constitution also assumes that sometimes state judges will be biased toward their state, which will affect the decision

c) another justification= need for uniformity throughout the US regarding constitutional issue decisions

5. Article III gives Court jurisdiction to hear all cases dealing with the constitution; and it gives diversity jurisdiction (i.e. doesn't trust states to overcome their bias)

6. Supremacy Clause is a message to the state courts (binds the state court judges explicitly)

B. Cohens v. Virginia (1821)

1. state claims that Article III doesn't give the federal judiciary jurisdiction over state criminal cases

2. Marshall says it does

a) federal judges are independent; the Constitutiton thought this important

b) independent judges are important for constitutional questions and where the state is prosecuting someone who claims to be protected by and Act of Congress

c) Federal legislature should look to federal courts for execution of its laws

C. Martins and Cohens settled the power to review state court decisions and the power to determine the constitutionality of state statutes.

XI. Rise of Judicial Intervention: Lochner era and Substantive Due Process

A. Backbround:

1. rapid industrialization led to concentration of economic power in large corporations

2. under pressure from the people, legislators started to regulate matters affecting large business concerns, which the businesses objected to

3. Matter of Jacobs (1885): NY law prohibited making cigars in tenement homes because public health hazard; Court of Appeals struck down the statute saying it "interferes with the profitable and free use of his property"

4. Godcharles v. Wigeman (1886): PA supreme court struck down law "requiring mining and manufactruing companies to pay wages in cash" as unconstitutional because it was an attempt to prevent people from making their own contracts

5. Munn v. IL (1877): upheld as part of police power a state law to limit rates a grain-storage warehouse could charge

a) 17th century treatise led to conclusion that private property can be regulated when it is "affected with a public interest"

b) warehouse fell under this category because it had a virtual monopoly on grain storage from Midwest to national markets

6. Santa Clara County v. Southern Pacific Railroad: "person" in the 14th amendment's due process clause applies to corporations

7. Minnesota rate cases: court struck down a law which gave MN RR commission unreviewable authority to set the rates

a) court said this time that reasonableness of rates is absolutely a question for the judiciary, "requiring due process of law for its determination":

8. The court then expanded its inquiries beyond rate recognition to looking at the substantive validity of legislation of every kind

B. Note: Incorporation of the Eminant Domain Clause

1. Pumpelly v. Green Bay Company (1871): state authorized a dam to be erected that flooded appellant's property; Constitution says private property should not be taken without just compensation; Court held that this applied only to the federal government and that the 14th amendment did not incorporate the Bill of Rights

2. Chicago, Burlington, and Quincy RR v. Chicago (1897): Court rejects the argument that the Constitution doesn't apply to the case; notion that private property should not be taken without compensation is simply an affirmance of natural equity; "a principle of universal law"'

a) the state legislature can "prescribe a form of procedure to be observed in the taking of private property for public use, but it is not due process of law if provision be not made for compensation."

b) if the state takes property without compensation, the 14th amendment's due process clause has been violated

C. Lochner v. NY (1905)

1. NY law said bakers could not work more than 60 hours a week

2. Issue: Does the law interfere with constitutional power to contract or is it within the state's police power?

3. general right to make contracts is protected by the 14th amendment because the right to contract is part of 'liberty' that cannot be taken without due process of law

4. Rule: 14th amendment provisions are not to interfere with police power

5. Holden v. Hardy, which upheld state law limiting hours of work for mining, does not apply here (miners are of a class that needs special state protection; they are not powerful enough to protect themselves)

6. because police power has limits, we must ask if the provision is a "fair, reasonable, and appropriate" use of the police power or if it interferes with liberty of the parties to contract

7. there is no indication that bakers cannot protect themselves without state intervention

8. this isn't "necessary or appropriate as a health law"

9. real purpose of the law is to regulate the hours of labor, which does not have anything to do with the health, safety, or morals

10. Harlan Dissent:

a) standard: courts can review laws that affect the general welfare only if "a statute purporting to have been enacted to protect the public health, the public morals, or the public safety, has no real or substantial relation to those objects, or is, beyond all question, a plain, palpable invasion of rights secured by fundamental law"

(1) if in doubt, resolve in favor of validity

(2) if the means to a legitimate end are not unauthorized, then the court cannot interfere

b) statute probably comes from the belief that working more than 60 hours a week negatively affects health and is therefore related to health

11. Holmes dissent: it is not okay for the majority to make their opinion on economic theory the law

D. Argument that the law is unconstitutional: right to contract is a part of liberty; liberty includes the right to work; the law interferes with this right; note the Constitution claims that liberty can't be taken without due process

1. substantive due process: question of fundamental fairness (taking of liberty that is unreasonable not because bad procedures were followed but because the due process clause itself requires the government to have good reason to take away any liberties

a) it violates substantive due process if the regulation is not reasonable

b) what is the test of reasonableness

c) if the reading of reasonableness is too broad, then police power includes everything, and there is nothing that is unreasonable

(1) this is a structural and prudential argument

d) pretext argument: probably this law is about politics (appeasing powerful unions) instead of a health law (special interest legislation)

(1) recall McCulloch: ends/means discussion; court hints that pretext laws will be struck down

(2) currently, we don't really use this argument

E. Argument that the law is constitutional

1. historical argument: original intent of liberty was physical restraint; doesn't include the right to contract

a) who knows if this is the case, because the constitution does include the contracts clause: Article I, section 10

2. police power (though it is a different kind of police power argument than we have seen before): police power is all about protecting health and safety; the number of hours you work is related to your health, and is, therefore, permissible.

3. either put it in accepted exceptions already (put it in the Holding v. Hardy exception) OR expand the category and say it doesn't matter because it's about health

4. there is no pretext here; it is a health law, not a labor law

5. question about judicial role: court shouldn't get involved here; if the question is about whether it really affects the health of bakers, that is a question for the legislature; court shouldn't make findings on that

6. substantive due process itself is illegitimate (it comes from Taney opinion in Dred Scott, so there is no weaker support) (Most liberals don't make this argument because substantive due process is useful in other contexts)

F. Lochner is a case largely about immigration

G. Substantive Due Process requires the state to come up with a justification for harming or infringing upon a right considered part of liberty

1. what test do we use for that?  In Lochner, the test used is reasonableness, which is understood in terms of categories (part of police power or not)

2. but there are other ways for thinking about whether a regulation is reasonable (ways other than the categorial approach) (cost/benefit; utility; deference to the legislature [if it has anything to do with x, then we defer to the legislature])

H. two meanings of citizenship implicit in our constitutional system

a) as a governing member of the polity (citizens as governors)

b) holders of rights against the state (against themselves, in a sense) (individual rights notion)

I. Lochner raises the idea of rights that limit majorities not in the constitution

1. substantive due process: the fight is that courts go outside the document and select fundamental rights (could be found wherever, Declaration, John Rawls, etc.); then those rights are imposed and democracy is limited

2. problem in Lochner; court went outside the document to find a right that it thought was important (right to contract) and said it was important to limit power

J. Lochner stakes out a strong position for the judiciary; it will go outside the document to find the important rights and use them to limit power

1. what does it say about the power of the court to draw this line?

2. same debate that we have about Roe v. Wade

K. cost/benefit analysis (are the costs of the regs in terms of protecting the health greater than the harm to right to contract)

L. different kinds of rights (some less important rights could say any relationship between means and ends are okay; for other rights, the state may need a compelling state interest)

M. tradition: common law (how were things regulated in the old days?)

N. these are all ways to try to mediate the tension (there is always this tension because extending individual rights cuts down on majority rule)

O. if substantive due process analysis is about identifying important social values, why are courts better at doing that then legislatures? (Maybe legislatures only concerned about the short term; judiciary concerned about the long-term)

P. All constitutional law is going to be a product of developments that came before

1. one revisionist reading of Lochner: the civil war was fought about the freedom of people to be paid for their labor; maybe the state then needed an extraordinary reason to tell people they couldn't contract for their labor

2. another revisionist reading: can be linked to the founding (anti-monopoly notions; favoring impartial legislation) [therefore, the legislation shouldn't act on behalf of just the bakers.]

3. maybe the way we tend to read Lochner is wrong; maybe they really were acting consistently; not just doing their political view

Q. Prof thinks Lochner is wrong because it ruled as impermissible the attempt of the legislature to step in and equalize bargaining power (not because it uses substantive due process)

1. court just said that it is an impermissible purpose to equalize bargaining power

2. it was the Court's blindness to a change that had happened

3. why is it unconstitutional for a state to say that they are going to try to equalize the bargaining power

R. The Transformation and Federalization of General Constitutional Law

1. Lochner "expanded the scope of federal jurisdiction by federalizing the principles of general constitutional law"; it also "signals a restricted view of the police power"

2. During this time, the Court saw individual autonomy and government police power as two different domains, and the Court's job was to police the boundary between the two

S. The Meanings of Liberty, Property, and Process

1. Liberty

a) liberty in the constitutional sense only means freedom from physical restraint (that's what it meant at founding)

b) Gitlow v. NY (1925): Court assumed the 1st amendment freedoms of speech and press are part of fundamental personal rights and liberties protected by the 14th amendment

2. Property

a) Coppage v. Kansas (1915): right of private property includes the right to make contracts

3. Process: does it mean legislative process? judicial process?

T. The Scope of the Police Power: Permissible and Impermissible Objectives

1. rights to property and liberty are subject to conditions the state may impose while exercising police power

2. What is wrong with the law in Lochner just being "a labor law pure and simple"?

3. Employees don't have the same footing as employers when making work contracts; but that is the case in all contracts (one person always has more property than another)

U. Burden of Proof and Questions of Degree

1. Lochner Majority Criteria: must be fair ground to say there is material danger to public health or employee health if work hours are not cut

2. Lochner Harlan Criteria: law must have 'a real or substantial relationship' to the promotion of health

V. Laissez Faire, Lawyers, and Legal Scholarship

1. efficiency of the market depends on people's ability to interact with each other, so government intervention that limits freedom of contract is particularly harmful

2. social Darwinist justification for government non-intervention: only the 'fittest' survive; not the poor

3. opposition to both the laissez faire and the social Darwinist theories came from many and at the end of the 19th century the idea of a negative state was "giving way to a different view of the role of government"

W. 2 important constitutional texts of the time (Cooley and Tiedeman)

1. central thesis of both: state police power limited by fundamental law and written constitutions (seems like a change from past views)

2. 'class legislation' and legislation interfering with freedom of contract not permitted

3. T: police power can only be used to enforce the maxim" you your own property so as to not injure another's" and to protect public health and morality

X. A Survey of the Court's Work

1. Court upheld laws that seemed to protect health, safety, or morals of the general public or prevented consumer deception

2. Court permitted government regulation of rates of railroads and public utilities; reviewed rate reasonableness and decreased the notion of "affected with a public interest" to restrict the kinds of businesses that could be subjected to price regulation

3. labor relations:

a) distinguished Lochner to limit women's hours, to sustain limited day for some male factory workers

b) said yellow dog contracts could not be outlawed

c) invalidated minimum wage law for women in DC 

d) explanation: minimum wage law and laws prohibited yellow dog contracts seem to redesign things to favor one party of the contract over another whereas the other laws seem to promote health, which is okay.

XII. Decline of Judicial Intervention Against Economic Regulation 

A. Nebbia v. New York: court upheld regulation setting minimum milk retail prices designed to help dairy farmers (1934?)

1. "the guaranty of due process....demands only that the law shall not be unreasonable, arbitrary, or capricious, and that themeans selected shall have a real and substantial relation to the object sought to be attained"

2. price regulation is per se unreasonable unless the company/ industry is "affected with a public interest"

3. Majority says "affected with a public interest" can mean simply an industry that "for adequate reason is subject to control for the public good."

a) seems tautological; they say it just means when there is good reason to regulate

4. Lochner jurisprudence allowed regulation of some "businesses affected with a public interest" like railroads, but this concept was expanded by Nebbia

B. Home Building and Loan Association v. Blaisdell (1934):

1. note: this opinion is important for its use of modalities

2. Mortgage Moratorium Law: banks weren't rolling over balloon payments; so, the law allowed courts to increase the period of time when a defaulting mortager could get his property (prob: people were losing their homes)

3. Mortgage Co. claims the law violates freedom of contract clause

4. Grants of and limits on power are not changed by emergencies

5. Reason contract clause was adopted: to assure creditors states would not intervene and wipe away debts owed

6. Contracts need a remedy (enforcement mechanism) but states can change the remedy as long as the change does not impair a substantial contract right

7. question is whether legislature is trying to acheive a legitiamte end with appropriate means

8. structural argument: it's possible that temporary restraint of enforcement of contracts could be consistent with provision reserving to states the power to protect vital interests of the community

9. Prudential argument: state interests are impacted by contracts; its important to protect "the economic structure upon which the good of all depends"

a) look at consequences of what would happen if the law struck down

b) court seems to relate this back to purpose (by saying this is required for a functioning government)

10. Purpose Argument: this is consistent with the spirit of the constitution; contracts clause presupposes a government

a) if enforced, then the entire system of contracts is at stake here

b) maybe the rule is that contracts can't be impaired unless temporary impairment needed to preserve the system and ensure validity of all contracts

11. Precedent Argument: shouldn't restrict ourselves to originalism because the constitution was designed to endure for ages (maybe this just means the emergency provides impetus; new situations lead to new application of existing rules);  past decisions on contracts clause and state police power are consistent with the spirit of the contract clause provision

a) the claim is that his is not violating the intent of the framers

12. dissent: Originalist- purpose of construction is to discover and give effect to the framers' intent

a) contract provision adopted to prevent legislature from intervening to protect debtors in times of financial distress

b) this type of law has been rejected before

c) "if the provisions of the Constitution be not upheld when they pinch as well as when they comfort, they may as well be abandoned."

C. 1935: majority shifted because one swing vote changed

1. lots of recovery measures of the New Deal struck down

2. Morehead v. Tipaldo: invalidated a NY minimum wage law for women on the basis of Adkins

a) reason: state does not have the power to change or nullfy contracts between workers and employers

3. response: Roosevelt proposed a court packing plan that would have virtually assured acceptance of his measures

4. less than 2 mos. later, Justices change course in case below

D. West Coast Hotel Co. v. Parrish: reg of minimum wage for women ok (despite 19th A)

1. reason: protection of women is a legitimate end and minimum wage is a legitimate mean to that end

2. regulation not arbitrary or capricious

3. note: in the Lochner era this would have been seen as class legislation; now it is seen as for the good of society as a whole

E. Nebbia, Blaisdell, and West Coast Hotel mark a change in purpose of judicial review

XIII. Modern Doctrine of Economic Due Process

A. US v. Carolene Products Co.
1. Filled Milk Act: banned shipment of milk skimmed and combined with nondairy fats in interstate commerce

2. Issue: does the Act go beyond Congressional power to regulate interestate commerce or infringe on the 5th amendment?

3. Holding 1: yes it is within the power to regulate interstate commerce

4. Holding 2: no, does nto infringe on the 5th Amendment

5. assertions of product's injurious nature used to justify the law

6. Laws regulating normal commercial transactions cannot be deemed unconstitutional unless facts preclude the assumption that the legislature had a rational basis

7. footnote: presumption is less when the legislation seems within a Constitutional prohibition

8. Judiciary can inquire about facts that are the rational basis for a law whose constitutionality is questioned when those facts "are beyond the sphere of judicial notice"

B. this case shows the problem of justifying judicial review after 1937 when Constitutional thought changed (no more 'categorical' analysis)

C. what exactly does 'rational basis' mean now?

D. Interest Group Pluralism: theory to justify the virtual abdication of judicial review

1. 'public interest' doesn't have a subjective content

2. should be and is determined by what the majority wants

3. different groups form coalitions to lobby politicians for what they want

4. due process requires only that legislators explain how serving one group's interest will promote the general good

5. assumptions of the theory:

a) democratic process is basically fair

b) people can mobilize to repeal unjust laws

6. Court knows these assumptions aren't always true (thus the fn)

E. The footnote:

1. first paragraph: argues judicial review is justified by textual commitments in the constitution, such as the Bill of Rights

2. paragraphs 2 and 3: justify judicial review on the basis of protecting democracy

a) policity process works well most of the time

b) sometimes it malfunctions, and then the judiciary should subject the legislation to a higher level of scrutiny

3. Critiques:

a) how can one tell when process is functioning well other than by looking at the substantive results?

b) what makes a minority "discrete and insular" and deserving of protection?

c) "are constitutional rights protected only to the extent that one can show some direect connection to democratic malfunction?"

d) theory asusmes judicial review is exceptional because defects in the democratic process are rare

(1) if the system is skewed by past injustices, lots of situations should fall into judicial scrutiny

F. Later cases:

1. 1937-1941: Court made up of progressives and new dealers; seemed economic regs didn't even have to meet the minimal requirements set out in West Coast Hotel and Carolene Products

2. Olsen v. NE (1941): upheld law fixing minimum fee an employment agency could collect from an employee; Court said it can't determine inconstitutional based only on notions of public policy

3. US v. Darby (1941): sustained FLSA noting that after West Coast Hotel is it within the legislative power to fix minimum wage and its existence alone is not a violation of due process

4. Lincoln Labor Union v. Northwestern Iron & Metal Co. (1949): Court rejected Lochner notion and said states can legislate against injurious practices in their internal commercial and business affairs as long as the laws don't violate a specific constitutional prohibition

5. Ferguson v. Skrupa (1963): upheld KS law forbidding all but lawyers from engaging in 'debt adjustment'

a) rationale: Court refused to "weigh on the wisdom of the legislation"

G. Williams v. Lee Optical Co. (1955)

1. §2 of the Oklahoma Act makes it illegal for anyone not a lis. optician or opthamologist to make new or replacement lenses or fit someone for glasses without a prescription

2. It's the role of the legislature to balance the ads and disads of new requirements and regs, not the role of the judiciary

a) the law doesn't have to be consistent in every way with its aims in order to be constiutional; its enough that there's an evil to be corrected and the law is a rational way to do that

H. "Rationality" Analysis: Economic Equal Protection

1. Court was subjecting laws to "minimum rationality" test for PL's claiming the law violated their economic liberties (due process) and those claiming the law made arbitrary distinctions (equal protection)

2. example of post-1937 "ordinary" equal protection analysis: Railway Express Agency v. NY (1949)

a) claim was that a reg, the effect of which, was to ban advertising for other companies on one's own commercial vehicle (i.e. not renting the space) but allowing ads for one's own company (purpose of reg was to prevent traffic distractions) was a violation of equal protection for those who wanted to rent ad the space to others

b) court upheld the reg, noting that the classification at issue relates to "the purpose for which" the reg "is made and does not contain the kind of discrimination against which the Equal Protection Clause affords protection"

3. Nordlinger v. Hahn (1992): court upheld CA Proposition 13 property tax, noting that the equal protection standard is deferential "in the context of classifications made by complex tax laws"

a) court could come up with at least two reasonable considerations that justify the law

4. The Constitutional Basis for Economic Due Process and Equal Protection

a) it's easiest to defend holding a law "irrational" when judges can point to something in the Constitutional that shows the purpose itself is unconstitutional

I. By 1940, the Court is applying a very low level of scrutiny to state laws about economic and social regulation and has basically said that substantive due process is over

J. Carolene Products Footnote 4: the Court will enforce the right specifically written into the document (Bill of Rights, etc.)

1. note the cite to McCulloch: notion that the part taxing the whole is not permissible because the whole is not represented by the part; Court is saying that the tax was no good because it was a failure of the political process

2. footnote seems to be saying that where the political process works well and all are represented, the Court should stay out; but, where there is failure and the process breaks down because of prejudica against traditionally discriminated against minorities, then there is a role for the Court to play (b/c the process is not working well for those people)

3. in order to get higher scrutiny, the push is about who gets to be considered a discrete and insular minority (ex: are gays and lesbians d&i minorities such that laws treating them unequally are invalid?)

4. Ely uses footnote 4 to developa constituional theory that defends lots of action by the Warren court; thinks Court cannot go outside the document to bring in rights

5. distinction is between general regulation and regulation that unduly burdens, discriminates against minorities

K. Carolene products should be read as a Lochner type case (even though it's a federal law) because the Court's attitude toward due process in this case is the same as it would be for a state law due process challenge

XIV. Eras of the Court:

A. Founding Era: Marshall

1. Marshall believed in strong federal powers; protection of property rights; separation of law and politics ("stretched" the meaning of the constitution in increase national power)

2. style: reasoned from general principles to results

3. Legal analysis for him is categorizing activities; doing a cost-benefit analysis is 'political' decision-making

4. Instituted the practice of issuing one "opinion of the Court"

5. Marshall's vision of the court in McCulloch v. Maryland:

a) court should answer questions about the allocation of power between the states and the feds

b) McCulloch seems to limit the purview of the Court (not the role of the judiciary to inquire as to whether it is necessary)

c) Marshall believed in popular sovereignty

d) States viewed the Court as part of the federal government

e) Marshall thought of the Court with the people (The court's job is to enforce the people's law because the Court is above both the state and the federal government)

f) Marshall thought of the Court as the voice of the people (to keep peace between the warring departments)

g) Marshall wasn't interested in prudential arguments (he didn't want arguments about what would be good for the country)

B. Taney Court: largely known for Dred Scott, leading up to Civil War, then the Reconstruction

1. Taney: commitment to property rights; racist; distrusted banking and mercantile interests

2. Time Period: increased economic development and increased use of eminent domain

C. Late 19th Century: Period of Reaction

D. Franklin Roosevelt and the Depression: rise of the Modern Federal State; 1936 and 1937 are the crucial years where our Constitution changes

E. Warren Court: Warren comes in just before Brown v. Board of Education; time of liberal judicial activism; makes major strides regarding individual rights

F. Burger and Rehnquist Courts: have cut back on Warren court decisions; talks more about states rights and federalism issues

G. People have accepted the role of the Court

1. Authority of the Court has been recognized as long as the Court stays within its sphere; the decisions shouldn't be political

2. Remember to separate the idea of what the Constitution is and what the court says it is

a) Sagar would say the Court is not the only institution which makes statements about what the Constitution means.
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