Chapter 3: The Making of Agreements

1. Mutual Assent

A( Subjective mutual assent:   A meeting of the minds.  When both parties concur as to most of the terms and all of the significant terms, such as quantity, time, price (although that could also be left open).

B( Objective mutual assent:  Can occurs with or without subjective mutual assent, and is compromised by asking a reasonable third party what they would infer the contract to be from the actions, words, and writing of the parties involved.

C( Restatement §201  Whose Meaning Prevails

D( Intention to be Bound.  A party must intent to be bound, or an objective manifestation of such an intent must be present for contraction formation to occur.  

E( Restatement §21 Intent to be Legally Bound


In Empro Manufacturing v Ball Co. the court held that because the deal was subject to the “approval of the shareholders” and signed by both parties in a later written “Asset Purchase Agreement”.  The court held that the fact that Empro made its deal subject to later approval manifested its intent not to be bound. (pg 352)

F(  Agreement to agree.  An agreement to agree is not a legally enforceable as a contract.  

G-prime -> For a gap fill you need

1. intention to contract

2. reasonably certain basis for a remedy

G( Open price terms.  Sale of goods. UCC 2-305.  A contract can be formed even without a price term if the parties so intend and the price is reasonable and 

1. nothing is said as to the price; or

2. the price is left to be agreed by the parties and they fail to agree; or

3. the price is to be fixed in terms of some agreed market or other standard

4. and the price is set in good faith.

But see… Joseph Martin Delicatessen v Schumacher where parties lease agreement stated that future periods of leasing (renewal) were to occur at a price to be agreed upon. 

H -> Gap-filling provisions UCC §2-305,  §2-307, §2-310, §2-311

I ( Embry v. Hargadine-McKittrick Dry Goods Co. 


Embry (P) was allegedly rehired by Hargadine-McKittrick (D) after his employment contract had expired.  H-McK denied the rehiring.  McK said to Embry: “I have no time to take it up now.  I have told you before I would not take it up until I had these matters out of the way.  You will have to see me at a later time.  Go back upstairs and get your men out on the road.”


The court upholds this conversation as an objective meeting of the minds for a rehire of Mr. Embry.  The case stands for the proposition asserted above in (B) that subjective mutual assent need not be present for contract formation.  

J ( Standards for attaching meaning to a party’s words or acts

1. General accepted “plain meaning” of the terms used.

2. Meaning of the term according to trade or custom

3. Meanings the parties have assigned according to past dealings.

K ( Restatement §20 Effect of Misunderstanding


There is no manifestation of mutual assent if the parties attach materially different meanings to their manifestations and

1. neither party knows or has reason to know the meaning attached by the other; or

2. each party knows or each party has reason to know the meaning attached by the other.

L ( Raffles v. Wichelhaus  : The Ship Peerless


When there is an ambiguity, and both parties attach different meanings to it, and neither party had reason to believe that the other party had attached a different meaning then there is no (objective or subjective) mutual assent.  In that case the court will say that contract formation never occurred. 

M ( Mutual assent and §90 Promissory Estoppel.

When a party relies on another such as in Wheeler v White, he can claim damages based on reliance on that other party’s demands. 
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2. The Offer

A ( An offer is the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is invited and will conclude it.   (Restatement §24)

B ( Offers fall into two categories:  Revocable or Irrevocable Offers,  irrevocable offers are referred to as Option contracts. 

C ( An offer will typically have these elements:

1. It has to be communicated

2. There must be desire to enter into a contract

3. it must be directed at a person or some group of persons

4. the offer must invite acceptance

5. creates an understanding that upon acceptance, a contract will arise without any further approval being required for the offeror.

D ( What is not an offer?


Typically:

1. Advertising [Moulton v Kershaw page 343]

2. An invitation to enter into preliminary negotiations

E (  Preliminary negotiations


As stated in D, typically not an offer.  Characterized by: a statement of opinion, intention, hope or desire, inquiries or invitations to make offers, catalogs, circulars, invitations to make bids, and price quotations. 

Think about: definiteness, clear, explicit, leaves no room for negotiation


An agreement to agree: The price of rent for a renewal was “to be agreed upon” and the court held that contract terms could not be filled in, that it was for the parties to make the contract. Martin Delicatessen v Schumacher

What to look for to distinguish:

1. the words used in communication

2. a communication that omits significant terms is not likely to an offer.

3. if the communication is not specifically directed to a particular person

4. the relationship of the parties, and prior dealings

5. common practices or trade usages

F ( Option contracts


An offer, if it is to be irrevocable, must be supported by consideration.


§37.  The power of acceptance under an option contract is not terminated by rejection or counter-offer, by revocation, or by death or incapacity, unless the requirements are met for the discharge of a contractual duty.

G ( When an offer is terminated.  


Revocation of the offer by the offeror terminates the offer [§36] either by direct [§42] Petterson v Pattberg  or indirect reliable [§43] communication.

Also, by death [the issue in Davis v. Jacoby] or lapse of time.


But see.. Cobaugh v Klick-Lewis, Inc.  where a car company held a hole in one contest during a celebrity golf tournament but failed to remove the car of the sign during the next week when a golfer hit a hole in one.  The court held that the promise to give the car away (unilateral contract) was enforceable.  

H ( Assumptions about Offers


Courts will assume that offers which merely suggest a permitted method of acceptance do not preclude other methods of acceptance.  Allied Steel v Ford Motor Company

Court will assume that in the case of doubt an offer invites the formation of a bilateral rather than a unilateral contract. Davis v. Jacoby [Whiteheads (live in CA, and invite their niece to come from Windsor, Ontario to take care of them].

I ( An offer is terminated by the non-occurrence of any condition of acceptance under the terms of the offer.  [§36(2)]

J ( Advertisements


“first come, first served” could create an offer

coupons could also create offers
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3. Acceptance

§36, §30, §2-206, §32, §62

Acceptance creates a contract and is a voluntary act that terminates the offeror’s power of revocation.   To accept one must have knowledge of the offer and to intend to accept.

A ( Rejection terminates the offerree’s subsequent power of acceptance.  A manifestation of intention not to accept an offer is a rejection unless the offeree manifests an intention to take it under further advisement.   [§36]

B ( Deviant Acceptance

   ( Counter-offers.  A counter-offer is treated as a rejection of the first offer (unless an intention otherwise is manifest) and a new offeror to the original party.  [§39]

C ( Acceptance must comply with the offeror’s manner and medium invited [§63] and be within either a reasonable time or a time specified by the offeror.  


But see… Allied Steel v Ford Motor Co.  where the court assumed that a mere suggested method of acceptance did not preclude other methods of acceptance.


( Unauthorized means of acceptance. If an unauthorized means of acceptance is used, or an authorized means is carelessly used, the acceptance will be accepted on receipt, provided that the offer is still open.

D ( Acceptance of a Unilateral Contract.


When an offeree begins the invited performance (does not include preparation) an option contract is created at the beginning of the invited performance.  The offeror’s duty of performance under any option contract so created is conditional on completion or tender of the invited performance in accordance with the terms of the offer.  Some views indicate that there must be notice of the performance to the offeror within a reasonable time.  

  ( Acceptance of a Bilateral Contract, 


The offeree’s promise must be communicated to the offeror.  

  ( When unclear whether offer invites unilateral (performance) or bilateral (promise) the offeree chooses.

E ( Silence as acceptance.  Restatement §69


Silence does not usually give rise to an acceptance.   Except when there is a reasonable expectation of payment or when the parties have come to agree that silence is a form of assent.

F ( When is acceptance effective?  Upon communication or upon dispatch (though this can be expressly abrogated)

G ( When is a revocation effective? upon receipt

H ( The Mirror Image Rule


At common law requires an acceptance to match the offer in all respects.  The contract then is formed when the buyer accepts the goods – on the seller’s terms.  The last show wins.


But See… UCC §2-207 accepts a first shot premise.  “A definite and seasonable expression of acceptance … operates as an acceptance even though it states terms additional to or different from those offered, … unless acceptance is expressly made conditional on assent to the additional or different terms.”

I ( Mailbox Rule


An acceptance by an authorized means is effective when the offeree has surrendered possession of the acceptance.  Under the UCC the means of acceptance need not be authorized but need only be “reasonable”.  

J ( When Offeree sends both Acceptance and Rejection


When rejection is sent first


( An acceptance dispatched after a rejection has been sent can be effective if and only if the acceptance is received prior to the rejection; such an acceptance is not governed by the mailbox rule and is effective on receipt if it arrives prior to rejection.


When acceptance is sent first


( Acceptance dispatched completes the contract

K ( Lost or Delayed Acceptance


While a contract has been formed even though acceptance has been lost or delayed, under the restatement the offeror will not be guilty of a breach of contract unless the offeror receives notice from the offeree that a contract has been formed.

L -> Corporations 1-201 (25, 26, 27)  R42, R43
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4. Option Contracts

A ( An offer can be made irrevocable by 

1. consideration

2. statute

3. part performance (or tender of performance under a unilateral contract)

4. under the doctrine of promissory estoppel

5. the seal (in some jurisdictions)

B ( By Statute.  Firm offers.  UCC 2-205

Requisites

1. the offeror must be a merchant

2. the offer must be in a signed writing

3. if the language of irrevocability is on a form the offeror must sign twice

4. the writing must contain language of irrevocability

5. the period of irrevocability must not exceed three months

C ( Termination by:

1. Lapse of time

2. Death or destruction of a person of thing essential for the performance

3. Supervening legal prohibition

D ( No termination by:

1. revocation

2. death or supervening incapacity of the offeror or offeree

3. rejection (modern view)

E ( Mailbox rule


“But if the offer is irrevocable, the weight of authority is that the acceptance is effective when received by the offeror.”  The policy justifying the mailbox rule in other contexts is not required here.

F ( Failure to pay some nominal value as consideration may not invalidate an option contact:  Thomason v Bescher.  Though this was done under the seal, which meant the nominal consideration did not matter,  most states today would not follow this rule.
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5. Relying on an Offer

A ( §87(2):  An offer which the offeror should reasonably expect to induce action or forbearance of a substantial character on the part of the offeree before acceptance and which does induce such action or forbearance is binding as an option contract to the extent necessary to avoid injustice.

B ( James Baird Co v Gimel Bros.  (Hand)  Subcontractor case.  Baird relied on Gimel’s quoted price to furnish linoleum which on the same day Gimel telegraph to say his prices were in error.  Hand, J. said that the doctrine of promissory estoppel should not apply to cases where there is an offer for exchange as the offer is not intended to become a promise until consideration is received.

C ( Drennan v Star Paving Co  (Traynor)  Extends the §90 promissory estoppel doctrine to offers made by subcontractors.  “Star (D) has reason to expect that if its bid was low it would be used by Drennan and so induced “action of a definite and substantial character.”

D ( Hoffman v Red Owl Stores Normally parties bear their own costs of negotiations, but here where the Hoffman’s relied on certain promises by Red Owl and complied with their arrangements by selling their original store, the plaintiffs were entitled to the reliance allowance in an amount sufficient to stave off substantial injustice.
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6. Certainty

A( Requirements of Certainty.  §33. Certainty
1. Even though a manifestation of intention is intended to be understood as an offer, it cannot be accepted so as to form a contract unless the terms of the contract are reasonably certain.

2. The terms of a contract are reasonably certain if they provide a bases for determining the existence of a breach and for giving and appropriate remedy.  

3. The fact that one or more terms are left open or uncertain may show a manifestation of intention is not intended to be understood as an acceptance.
   See also §2-204 (3) See also.

B ( Material terms

1. subject matter

2. price 

3. payment terms

4. quantity 

5. quality 

6. duration

7. work to be done

C ( Types of Uncertainty

1. Where the parties have purported to agree on a material term but have left it indefinite.   

a.  At common law this constitutes a failure of mutual assent and therefore the agreement is void

2. Where the parties are silent as to a material term 

a. There is a possibility that the term may be implied by the surrounding circumstances 

b. or by the court using a gap filler.

3. Where the parties have agreed to agree on a material term 

a. Under common law this is not a binding contract.  

b. The modern view is that this could serve a valuable commercial purpose and 

i. either gap-filler could be applied 

ii. or the court could force the parties into a good faith negotiation

D ( Idaho Power v Westinghouse Electric  The acceptance and offer between the two companies contained different provisions relating to the liability of the seller should the product be defective, which indeed it was.  Idaho Power’s form said that it “superseded all previous agreements”, and yet it did not expressly contest Westinghouse immunity provision.    The court employed §2-207 and held that the first shot principle was in play and did not treat Idaho Power’s acceptance under different terms as deviant.”  The court said it was a “seasonable expression of acceptance even though it contained the different terms.”
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7. Parol Evidence

A ( A total integration (a writing that the parties intend to be final and complete) may not be contradicted or supplemented. 

B ( A partial integration (a writing that the parties intend to be final but not complete) may not be contradicted but may be supplemented by consistent additional terms.


These premises exclude any previous communication whether written or oral, and also contemporaneous oral promises.  Writing that are made contemporaneously with the contract are deemed to be part of the integration.

C ( Any relevant evidence is admissible to establish that the writing in question is the final writing. 

D ( Ask: Is the writing complete:


There are various approaches to determining completeness:

1. The four corners rule: “If an instrument is complete on its face, the instrument is presumed to be a total integration.  The court determines this by looking at the writing.”

2. Merger clause:  “If the writing expressly states that it is a final expression of the terms agreed upon and that it is a complete and exhaustive statement of these terms this declaration conclusively establishes that the integration is a complete integration.

3. Absence of merger clause: “Where the writing appears to be a complete instrument expressing the rights and obligations of both parties, the writing is deemed a total integration unless reasonable persons in the position of the parties to the agreement might naturally exclude the alleged additional terms in the writing.

4. Corbin’s View: Search out the actual intent of the parties in this issue.  Thus evidence could be taken on prior negotiations, and that a merger clause should be merely a factor.  Under his view a writing is a partial integration only.

E ( The UCC Approach. §2-202


The clause states the common law rule that total integrations may not be contradicted or supplemented.  But, the clause creates a presumption that a writing is only a partial integration, which can be over come by a showing of intent by the parties or if it is certain that parties similarly situated would have included the term in the writing.

F ( Restatement §209, 210, 212-216


Adopts Corbin’s view that actual intent of the parties should be sought in determining whether there is a total or partial integration. 


Even if a total integration is found consistent additional terms are allowed in when:

1. if the alleged agreement is made for a separate consideration

2. if the offered agreement is not within the scope of the integration

3. or if the offered terms might naturally be omitted from the writing.

G ( The parol evidence rule does not prevent proof or a separate oral contract with a separate consideration on both sides, provided it does not contradict the written agreement.  

H ( The parol evidence rule NEVER excludes evidence of subsequent agreements.

I ( Parol evidence is admissible to show that the agreement was never formed or even if formed is void or voidable or to show grounds for granting or denying rescission, reformation or specific performance. 

J ( Mitchell v Lath  An old case which holds that since the buying of land did not include an oral agreement to destroy the “ice house”, and that to let the evidence in would contradict the implied meanings of the agreement because it is closely related to the subject of the contract.

K ( Hatley v Stafford  allowed an oral term to limit a reclaiming of a lease was not inadmissible due to the parol evidence rule because it did not expressly contradict a provision contained in the written agreement.

L ( LaFazia v Howe  Specific Disclaimers A case where the following language would trigger the merger clause rule and by the parol evidence doctrine make inadmissible promises that the plaintiffs made that their business was “extremely profitable”:

“The buyers rely on their own judgment as to the past, present, or prospective volume of businesses or profits of the business of the Seller and does not rely on any representations of the Seller with respect to the Same.”

Summary judgment that the oral testimony was not admissible was affirmed because the disclaiming language was “a specific disclaimer”.  
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8. Adhesion Contracts

A ( An express and conspicuous limit on liability is allowed even in an adhesion contract when the party had ample means to purchase more coverage or to question their agent about the new policy.


Mundy v Lumbermans Mutual Cas. Co.  : Stolen silverware case

B ( Implied warrantees may be invalid as a matter of public policy in an adhesion contractual setting.


Henningsen v Bloomfield Motors :  The P purchased a car ten days before it crashed due to a mechanical defect and  P was injured.  D contended that the fine print limited liability to the repair of parts delivered to the factory.  

C ( When an adhesion contract is not unconscionable or beyond the reasonable expectations of the parties it will be enforced.


Broemmer v Abortion Services of Phoenix : When the doctor negligently punctured the girls uterus during the abortion the contracts calls for arbitration were enforced.  

D ( An adhesion contract that tries to do too much and is inherently filled with legalese may be held void like this exculpatory contract was, even though exculpatory contracts are not automatically void and unenforceable as contrary to public policy.


Richards v Richards : Trucker wife drive along case.
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1. Competency to Contract, Unconscionability
I. 
Infants [Restatement §14]

A ( An infant is any person under eighteen years of age. 

B ( An infant’s contract is voidable, rather than void, and the power of avoidance lies solely with the infant of the infant’s guardian.  


After an infant has asserted the power of disaffirmance the transaction is treated as if it were void from the beginning.  Thus a subsequent purchaser of a real property may have that property reclaimed by a minor even though he purchased it in good faith.  


The UCC provides that subsequent  bona fide purchaser for value goods obtains those goods free from an infants power of disaffirmance.   

C ( An infant may disaffirm any contract at any time prior to ratification.  (Though the infant can not pick selected provisions to disaffirm.)  

D ( An effective ratification cannot take place prior attainment of majority.  

E ( Restitution after disaffirmance


( Infant as plaintiff.

If, upon disaffirmance, the infant sues for return of the consideration, under the modern view recovery will be allowed, but minus the value of the use and depreciation of any property obtained from the defendant.  


( Infant as defendant.



Upon disaffirming, the infant is liable for the return (or the value) of any tangible benefits received and retained. 

G ( If the contract is for a necessity it can not be rescinded.

II. 
Mentally Handicapped

A ( The overwhelming weight of modern authority is that promises of the mentally infirm are voidable.  However, in many jurisdictions the promise is deemed void if the person so afflicted has been adjudicated an incompetent and a guardian or property has been appointed prior to the incompetent’s entering into transaction.

B ( Standards of judging Mental Infirmity

( Under the traditional rule, it must be established that the person with a mental infirmity did not understand the nature and consequences of the transaction.

( Restatement §15. (1)

(2) Where the contract is made on fair terms and the other party is without knowledge of the mental illness or defect, the power of avoidance under (1) is terminated to the extent that the contract has been so performed in whole or the circumstances have so changes that avoidance would be unjust.  

C ( If the transaction is executed and the other party took no advantage of an incompetent, and had no reason to know of the infirmity, the transaction if not voidable unless the incompetent can place the other party in status quo ante.

III. 
Undue Influence

A ( Typically involved a lessened capacity to make a contact involving excessive strength by a dominant party over a servient one. 

B ( Lessened Capacity

1. elderly, sick, senile

2. servient person

3. lack of full mental capacity due to intense stress or emotional anguish

C ( Excessive Strength

1. discussion at an unusual place

2. consummation of the transaction at an unusual place

3. insistent demand that the transaction be completed

4. emphasis on the unfortunate consequences of delay

5. statements that consulting with an attorney or an advisor would result in unreasonable delay

6. multiple persuaders against one servient party

7. absent of advisors to servient party

D ( §177.  

E ( Odorizzi v Bloomfield School District 

IV.  
Unconscionability

A ( When one party lacks knowledge or understanding of the terms of agreement (or, there is an adhesion contract with fine print) and/or there is a burdensome clause which is not conspicuous.  

B ( The unconscionability arises from 

1. an excessive price or unreasonable term

2. undue influence

3. absence of a meaningful choice on the part of the party 

C ( UCC §2-302  Unconscionable contract or clause

D ( UCC §2-719  Contractual Modification or Limitation of Remedy

E ( Restatement §205, Duty of good faith

F ( Woollums v Hershey

The plaintiff “moved in a small circle”.  Defendant offered to buy his 15$ an acre land for .40$ an acre.  Courts of equity will not decree a specific performance where the contract is founded in fraud, imposition, mistake, undue advantage, or gross misapprehension – or where it is not certain, equitable, reasonable, mutual on sufficient consideration and consistent with public policy.

G ( Waters v Min Ltd.

Waters boyfriend who was an agent and had a debt to clear to the defendants contracted with P to sell her 189000$ annuity for far less than it was worth,  the defendant introduced the plaintiff to drugs and she was in fact high (or at least on the hood of a car) when she signed the K.  


“Courts may refuse to enforce a bargain that is shown to be unconscionable by reason of gross inadequacy of consideration, accompanied by other relevant factors.”
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2. Duress

A ( Duress is any wrongful act that is the inducing cause of a contract and is grounds for avoiding the contract.  Where the coercion involves economic pressure rather than a threat of personal injury or the like, however, duress is usually not present unless the party coerced can show that there was no reasonable alternative but to assent.

B ( What constitutes wrongful conduct?

1. Violence or threat of violence

2. Imprisonment or threat of imprisonment

3. Wrongful seizing or withholding of property, abuse of liens

4. Abuse of legal rights or threat thereof

5. Breach or threat to breach a contract

C ( Third person action.   If the wrongful pressure is applied by a third person, the transaction can be avoided if the other contracting party knows of the coercion, or the other party does not give value.  If the other party gives value without notice of the wrongful conduct, the coerced party cannot avoid the contract.

D ( Economic duress.

Austin Instrument Inc v Loral Corp.  Austin threatened to withhold delivery of precision parts of a government subcontract unless Loral would raise the contract price.  It is “manifest” that Austin’s threat deprived Loral of his free will.



Loral made out a classic case of economic duress:

1. Austin threatened to withhold delivery of “needful goods”

2. Loral could not obtain the goods from another source of supply

3. the ordinary remedy of an action for breach of the original subcontract would not be adequate.

Alaska Packers Association v Domenico  Seamen who were contracted in San Francisco to do work for the summer in Alaska demanded more money once they were transported up there.   The court held that the subsequent contract for more money was void for want of consideration since the seamen were under a pre-existing legal duty.

E ( Restatements §§ 175, 176

F ( §2-209 “Good faith” modification needs no consideration to be binding.
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3. Misrepresentation,  Mistake

I. Misrepresentation

A ( Avoidance is allowed when a misrepresentation is made, whether purposeful or not, the party seeking to avoid was deceived and relied on the representation in the sense that it was regarded as an important fact and that it influenced the decision to enter the contract.

B ( Elements:

1. A misrepresentation 

2. Deception

3. Reliance

4. The misrepresentation must be of fact and not an opinion or law

C ( Frequent Cases:

1. The representor is or claims to be an expert

2. The representor has superior access to the facts upon which the opinion is based

3. there is a relationship of trust and confidence between the parties

4. the opinion intentionally varies radically from reality

5. the representation is of the law of another jurisdiction

6. the making of a promise without an intention to carry it out 

7. the making of a statement of intention with no intent to carry it out

8. when there is a nondisclosure of something that a statute calls for disclosure

9. where partial disclosure is misleading

10. where a party becomes aware that the other is operating under a mistake as to a vital fact

D ( Cure of a Misrepresentation

If after a misrepresentation is made but before a contract has been avoided, and the facts have been brought in line with the truth, the contract is no longer voidable.

E ( Merger Clauses / Parol evidence 

Despite a merger clause or a “there are no representations clause” parol evidence is admissible to show that a misrepresentation was made.  An “as is” clause excludes warranties but does not exclude evidence of representations.

F ( Election of remedies


Action in tort or recission.

G ( Restatement §159

II. Mistake

A ( For avoidance the mistake must relate to a basic assumption as to vital existing facts.  Risks of mistakes in judgment are quintessential contractual risks from which the court will not relieve a party.

B ( Mutual Mistake.

Where the parties are mistaken about a basic assumption upon which they base their bargain, the transaction can be avoided.  However, it can only be avoided if a substantially different exchange of values occurs because of the mistake, and the risk of the mistake is not otherwise allocated by the parties or my the court.

C ( Elements.

1. There is a mistake about:

a. a basic assumption upon which the bargain is made

2. Only if the mistake is substantial (measured by difference in value)

3. Only if the risk of the mistake has not otherwise been allocated

D ( As distinguished from uncertainty

Where the parties are uncertain or consciously ignorant of a vital fact there is no right of avoidance.


See.  Smith v Zimbalist
E ( Mistake by one party

A mistake by one party of which the other is, or ought to be aware is grounds for avoidance.  Cases of this kind are sometimes treated as fraudulent non-disclosure (above).

F ( Mistake by one party as to a clerical error

Avoidance is allowed for unilateral impalpable mistake if

1. the mistake is computational, clerical, or something of that sort rather than a mistake in judgment

2. enforcement of the contract would be oppressive, resulting in an unconscionability unequal exchange of values

3. and avoidance would impose no substantial hardship on the other.

G ( Mistake in performance

Recovery may be had for payments, overpayments, deliveries of returnable goods, and conveyance of excessive land made in the mistaken belief that the performance was owed under a contract with another, even if the mistake is negligent and unilateral, but there must be a mistake rather than uncertainty. 

H ( Defenses

1. Change of position

a. A contract cannot be avoided or the value of the performance recovered for mistake if the other party has detrimentally changed position in reliance upon the contract or performance.

2. Affirmance of the transaction after discovery of the mistake

3. Failure to avoid the contract with reasonable promptness after discovery of the mistake

I ( Restatement § 151 - 158
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4.  Frustration, Impracticability, Constructive Fraud

I. Frustration

A ( Restatement §265.  Discharge by Supervening Frustration.  

Where, after a contract is made, a party’s principle purpose is substantially frustrated without his fault by the occurrence of an event, the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties to render performance are discharged, unless the language or the circumstances indicate the contrary.

B ( Restatement §266.  Existing impracticability of frustration.

C ( Krell v Henry  The coronation case.  (frustration found)

D ( Lloyd v Murphy War, car sales case (frustration not found)

II. Impracticability

A ( §261.  Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of which was a basic assumption on which the contract was made, his duty to render that performance is discharged, unless the language or the circumstances indicate the contrary.

B ( Construction cases.


“Wrought into the structure” test

C ( Fire cases.

D ( Not found in American Trader v Shell Marine  Closing the Suez Canal did not make performance impracticable and furthermore it should have been in the contemplation of the parties since war was breaking out.

III. Constructive Fraud

A ( Elements

1. confidential relationship

2. gross inadequacy of consideration

3. pecuniary distress of the vendor

4. mutual mistake

B ( Jackson v Seymour.  Brother buys land from sister and discovers timber on it.
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